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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

45  CFR  Parts  116  and  116a 

Financial  Assistance  to  Local  and 
State  Agencies  To  Meet  Special 
Educational  Needs;  and  Financial 
Assistance  to  Local  Educational 
Agencies  for  Children  With  Special 
Educational  Needs 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  regulations. 

summary:  The  Secretary  issues 
proposed  regulations  for  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended.  These 
proposed  regulations  implement  all 
changes  required  by  the  Title  I  statute  as 
re-enacted  by  the  Education 
Amendments  of  1978  (Pub.  L.  95-561). 
They  supersede  the  proposed  Title  I 
regulations  that  were  published  in  the 
Federal  Register  on  June  29, 1979  (44  F.R. 
38400-38413). 

These  proposed  regulations  consist  of 
two  parts:  Part  116  contains 
requirements  that  apply  to  all  Title 
grantees — local  educational  agencies 
(LEAs),  State  agencies  operating 
projects  for  handicapped  children  or 
projects  for  neglected  or  delinquent 
children,  and  State  educational  agencies 
(SEAs)  operating  projects  for  migrant 
children.  The  provisions  of  Part  116  also 
apply  to  State  and  Federal 
administration  of  Title  I  programs.  Part 
116a  contains  requirements  that  apply 
only  to  those  Title  I  projects  operated  by 
LEAs  to  provide  supplemental 
educational  services  for  educationally 
deprived  children  in  eligible  low-income 
areas  and  for  children  in  local 
institutions  for  neglected  or  delinquent 
children. 

date:  All  comments  on  these  proposed 
regulations  must  be  received  on  or 
before  August  11, 1980. 
address:  Comments  should  be 
addressed  to  Dr.  John  F.  Staehle, 
Department  of  Education,  400  Maryland 
Avenue,  S.W.  (ROB-3,  Room  3642), 
Washington.  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  F.  Staehle,  Telephone  (202)  245- 
2720. 

SUPPLEMENTARY  INFORMATION: 

A.  Overview  of  the  Proposed 
Regulations 

These  proposed  regulations 
substantially  revise — 

(a)  The  current  Title  I  regulations 
contained  in  45  CFR  Parts  116  and  116a; 
and 


(b)  The  proposed  Title  I  regulations 
that  were  published  in  the  Federal 
Register  on  June  29. 1979  (44  F.R.  38400). 

These  proposed  regulations  differ 
substantially  from  the  June  29, 1979 
version  of  the  proposed  regulations  in 
the  following  ways: 

(A)  The  format  of  these  proposed 
regulations  generally  follows  the  format 
of  the  Title  I  statute. 

(b)  These  proposed  regulations 
include  all  major  Title  I  statutory 
requirements. 

(c)  These  proposed  regulations 
include  additional  or  modified 
standards,  criteria,  and  examples  that 
are  required  by  the  Title  I  statute  or  are 
needed  to  provide  clarity. 

In  addition,  Part  116a  of  these 
proposed  regulations  incorporates 
provisions  from  previously  published — 

(a)  Interpretive  rules  concerning — 

(1)  The  rights  of  parents  to  elect  the 
members  of  Title  I  advisory  councils 
(§§  116a.150-116a.162);  and 

(2)  The  amount  of  funds  that  an  SEA 
shall  refund  to  the  Department  if  an 
adult  reveals  that  an  LEA  failed  to 
comply  with  the  Title  I  requirement  that 
State  and  locally  funded  services  in 
project  areas  be  comparable  to  those  in 
non-project  areas  (§  116a.l24);  and 

(b)  Final  regulations  for — 

(1)  The  evaluation  of  Title  I  projects 
operated  by  LEAs  (§§  116a.l70- 
116a.l77);  and 

(2)  Title  I  concentration  grants 
(§§  116a.30-116a.37). 

B.  Other  Applicable  Regulations 

Other  Title  I  Regulations 

As  previously  indicated,  the  proposed 
regulations  in  Part  116  apply  to  all 
programs  authorized  under  the  Title  I 
statute.  The  proposed  regulations  in  Part 
116  are  supplemented  by  the  regulations 
in  45  CFR  Parts  116a  through  116d, 
which  contain  additional  requirements 
relating  to  each  of  the  categories  of  Title 
I  programs. 

The  proposed  regulations  for  Part  116a 
apply  to  Title  I  projects  that  are 
operated  by  LEAs  for  educationally 
deprived  children  in  eligible  low-income 
areas  and  for  children  in  local 
institutions  for  neglected  or  delinquent 
children. 

The  regulations  in  45  CFR  Parts  116b 
through  116d  were  published  separately 
and  are  now  in  effect  as  Final 
regulations.  Part  116b  governs  Title  I 
grants  to  State  agencies  operating 
projects  for  handicapped  children.  Part 
116c  governs  Title  I  grants  to  State 
agencies  operating  projects  for 
neglected  or  delinquent  children.  Part 
116d  governs  Title  I  grants  to  SEAs 


operating  projects  for  migratory 
children. 

Education  Division  General 
Administrative  Regulations  (EDGAR) 

These  proposed  regulations  do  not 
contain  certain  types  of  general 
administrative  requirements  that  apply 
to  all  State-administered  programs 
under  which  the  Department  provides 
assistance.  Those  requirements  are 
covered  in  the  Education  Division 
General  Administrative  Regulations 
(EDGAR),  which  replace  the  General 
Provisions  for  Office  of  Education 
Programs  Regulations.  EDGAR  was 
published  as  final  regulations  in  the 
Federal  Register  on  April  3, 1980  (45  F.R. 
22494-22631). 

C.  Public  Participation 

Nearly  300  persons,  agencies,  and 
organizations  submitted  more  than  1400 
written  comments  or  presented  oral 
testimony  at  regional  meetings  on  the 
June  29, 1979  version  of  the  proposed 
regulations.  In  addition,  staff  members 
held  meetings  with  all  the  State  Title  I 
directors,  several  local  Title  I  project 
directors,  representatives  or 
organizations,  and  interested  citizens  to 
receive  comments  on  a  draft  version  of 
these  proposed  regulations. 

These  meetings  on  the  draft  version 
were  publicized  in  a  Notice  for 
Interested  Organizations  and 
Individuals  to  Participate  in  Workshops 
or  Briefings  on  the  Revision  of  Title  I, 
ESEA,  Draft  Regulations  (45  F.R.  6810) 
on  January  30, 1980.  In  preparing  these 
revised  proposed  regulations,  the 
Department  of  Education  considered 
comments  and  suggestions  it  received 
on  both  the  June  29, 1979  proposed 
regulations  and  on  the  draft  version  of 
these  proposed  regulations. 

D.  Summary  of  Changes  From  the  June 
29, 1979,  Proposed  Regulations 

Changes  in  Part  116 

The  proposed  regulations  in  Part  116 
reflect  the  statutory  provisions  that  were 
added  by  the  Education  Amendments  of 
1973  (Pub.  L.  95-561)  and  clarify  certain 
requirements  that  were  inadequately 
addressed  in  the  June  29, 1979  version  of 
the  proposed  regulations.  The  following 
list  identifies  certain  provisions  in  Part 
116  of  the  proposed  regulations  that 
differ  significantly  from  the  June  29, 1979 
version: 

(a)  The  performance  of 
noninstructional  duties  by  Title  I 
instructional  personnel  (§  116.61) 

(b)  The  use  of  Title  I  funds  for 
construction  (§  116.80) 

(c)  The  use  of  Title  I  funds  for 
equipment  (§  116.81) 
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(d)  Maintenance  of  State  and  local 
fiscal  effort  (§  116.91) 

(e)  The  use  of  Title  I  funds  to 
supplement,  not  supplant  non-Federal 
funds  (§  116.93) 

(f)  The  use  of  Title  I  funds  only  for  the 
“excess  costs”  of  Title  I  projects 

(§  116.94) 

(g)  State  rulemaking  that  applies  to 
Title  I  projects  (§§  116.120-116.122) 

(h)  Access  to  information  (§  116.41) 

(i)  Technical  assistance  and 
dissemination  of  information 
(§§  116.170-116.172) 

(j)  Resolution  of  complaints  that  are 
filed  with  LEAs,  State  agencies,  and 
SEAs  (§§  116.180-116.188) 

(k)  State  audit  procedures  (§§  116.191- 
116-193) 

(l)  State  collection  and  repayment  of 
misspent  funds  (§§  116.194-116.196) 

(m)  SEA  withholding  of  Title  I 
payments  (§§  116.200-116.201) 

(n)  State  compliance  agreements 
(§§  116.210-116.214) 

(o)  Federal  administration  with 
respect  to¬ 
ll)  Approval  of  State  applications 

(§§  116.220-116.221); 

(2)  Evaluation  (§  116.230); 

(3)  Complaint  review  and  resolution 
(§§  116.240-116.248); 

(4)  Audits  and  audit  resolution 
(§§  116.250-116.252); 

(5)  Repayment  and  collection  of 
misspent  funds  (§§  116.253-116.254); 

(6)  Withholding  of  Title  I  payments 
(§§  116.260-116.263); 

(7)  Federal  compliance  agreements 
(§§  116.270-116.275);  and 

(8)  Cease  and  desist  proceedings 
(§§  116.280-116.282). 

The  following  discussion  briefly 
explains  some  of  the  major  provisions  in 
Part  116  and  summarizes  the  most 
significant  changes  that  have  been  made 
since  publication  of  the  June  29, 1979 
version  of  the  proposed  regulations: 

Maintenance  of  Effort  (%%  116.91-116.92) 

Section  126(a)  of  the  Title  I  statute 
provides  that  an  LEA  or  State  agency 
may  not  receive  Title  I  funds  if  that 
agency’s  expenditures  of  State  and  local 
funds  for  the  free  public  education  of 
children  are  less  for  the  first  preceding 
fiscal  year  than  for  the  second  preceding 
fiscal  year. 

Section  116.91  of  these  proposed 
regulations  implements  this  statutory 
requirement  and  retains  the  following 
interpretations  that  were  contained  in 
the  June  29, 1979  version: 

(a)  "First  preceding  fiscal  year”  means  the 
fiscal  year  preceding  the  year  in  which  an 
application  is  submitted;  and 

(b)  For  purposes  of  determining  the  LEA’s 
or  State  agency’s  compliance  with  the 
maintenance  of  effort  requirement,  the  SEA 


may  disregard  a  decrease  of  less  than  two 
percent  from  the  second  preceding  fiscal  year 
to  the  first  preceding  year. 

Section  116.91(a)(2)  also  includes  a 
new  prohibition  against  using  a  fiscal 
year  as  the  “second  preceding  fiscal 
year”  unless  the  LEA  or  State  agency 
used  that  year  as  the  first  preceding 
fiscal  year  on  a  previous  Title  I  project 
application.  This  prohibition  is  designed 
to  ensure  that  an  agency  cannot,  by 
changing  the  date  on  which  it  submits 
its  project  application,  skip  a  fiscal  year 
in  making  its  maintenance  of  effort 
comparison. 

Section  116.91(g)  of  the  proposed 
regulations  describes  the  Secretary’s 
standards  for  making  a  determination 
that  an  LEA  or  State  agency  is  in 
substantial  compliance  with  the 
maintenance  of  effort  requirements. 
Section  116.92  contains  the  Secretary’s 
criteria  for  exercising  the  statutory 
authority  to  waive  the  maintenance  of 
effort  requirements  in  §  116.91  for  a 
particular  LEA  or  State  agency  for  one 
fiscal  year  if  the  waiver  is  reasonable 
because  of  “exceptional  and  unforeseen 
circumstances.” 

Under  §  116.92(c),  exceptional  and 
unforeseen  circumstances  do  not  include 
referenda  or  acts  of  State  legislatures, 
school  boards,  or  other  governmental 
bodies  that  prevent  the  agency  from 
maintaining  the  level  of  its  fiscal  effort. 

Use  of  Title  I  Funds  for  the  Excess  Costs 
of  Projects  (%  116.94) 

Under  section  126(b)  of  the  Title  I 
statute,  an  agency  that  receives  Title  I 
assistance  must  use  Title  I  funds  for 
only  the  “excess  costs”  of  a  Title  1 
project.  In  implementing  this  statutory 
requirement,  §  116.94(b)  of  the  proposed 
regulations  defines  “excess  costs”  as 
average  per  pupil  costs  directly 
attributable  to  a  Title  I  project  over  and 
above  the  agency’s  average  per  pupil 
expenditure,  by  grade  level  or  levels,  for 
all  pupils  in  the  grades  included  in  the 
agency’s  Title  I  project. 

Section  116.94(c)  indicates  that  an 
agency  is  presumed  to  be  in  compliance 
with  the  excess  cost  requirement  “if  the 
agency  maintains  records  demonstrating 
that  instructional  services  provided  by 
the  agency  with  Title  I  funds  do  not 
constitute  more  than  20  percent  of  the 
time — computed  on  a  per  day,  per  week, 
per  month,  or  per  year  basis — that  any 
child  would,  in  the  absence  of  Title  I 
funds,  spend  receiving  instructional 
services  provided  by  a  particular 
teacher  paid  with  non-Title  I  funds.” 
This  presumption  has  been  included  in 
recognition  of  the  fact  that — 

(a)  Agencies  generally  do  not  keep  the 
kind  of  detailed  expenditure  records 
that  would  be  needed  to  demonstrate 


actual  compliance  with  the  excess  cost 
requirement  in  section  126(b)  of  the 
statute  and  f  116.94(b)  of  the  proposed 
regulations;  and 

(b)  State  and  locally  funded 
instructional  services  account  for  most 
per  pupil  costs  and  are  sometimes 
replaced  with  certain  services  funded  by 
Title  I  (e.g.,  reading  or  mathematics). 

Under  §  116.94(c)  an  agency  could — 
without  incurring  any  additional  Title  I 
responsibilities — use  an  instructional 
service  funded  by  Title  I  to  replace  up  to 
20  percent  of  the  time  a  child  would 
otherwise  spend  receiving  instructional 
services  from  a  particular  teacher  who 
is  paid  with  non-Title  I  funds.  However, 
if  the  agency  uses  services  funded  by 
Title  I  to  substitute  for  more  than  20 
percent  of  the  time  that  a  child  would 
otherwise  spend  receiving  instructional 
services  from  a  particular  teacher  who 
is  paid  with  non-Title  I  funds,  that 
agency  must — 

(a)  Maintain  records  demonstrating 
that  the  average  per  pupil  costs  directly 
attributable  to  its  Title  I  project  exceed 
the  agency’s  average  per  pupil 
expenditure,  by  grade  level  or  levels,  for 
all  pupils  in  the  grades  included  in  the 
agency’s  Title  I  project;  or 

(b)  Maintain  records  demonstrating 
that  the  agency  has  contributed  one  of 
the  following  to  the  Title  I  project: 

(1)  The  full-time  equivalent  number  of 
staff  not  funded  by  Title  I  that — in  the 
absence  of  the  Title  I  service — would 
have  been  used  to  provide  the 
instructional  service  not  funded  by  Title 
I  that  is  replaced  with  the  service 
funded  by  Title  I;  or 

(2)  The  amount  of  non-Title  I  funds 
required  to  provide  the  number  of  staff 
not  funded  by  Title  I  who  are  referred  to 
in  paragraph  (b)(1). 

For  purposes  of  computing  the 
contribution  required  under  §  116.94(c), 
an  agency  may  disregard  a  fraction  of  a 
full-time  equivalent  staff  member. 

Use  of  Title  I  Funds  to  Supplement,  Not 
Supplant  NonFederal  Funds  (§  116.93) 

Under  section  126(c)  of  the  Title  I 
statute,  each  agency  that  receives  Title  I 
funds  must  use  those  funds  “to 
supplement  and,  to  the  extent  practical, 
increase  the  level  of  funds  that  would,  in 
the  absence  of  such  Federal  funds,  be 
made  available  from  regular  non- 
Federal  sources  and  from  non-Federal 
sources  for  State  phase-in  programs 
described  in  section  131(b)  for  the 
education  of  pupils  participating  in  Title 
I  projects.”  Section  126(c)  goes  on  to 
specifically  state  that  in  no  case  may 
Title  I  funds  be  used  to  supplant  funds 
from  those  non-Federal  sources. 

Section  116.93  of  the  proposed 
regulations  contains  this  basic 
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"supplement,  not  supplant”  requirement 
that  applies  to  all  Title  1  projects.  As 
indicated  in  §  116.93(b),  an  LEA  that 
receives  Title  I  assistance  shall  also 
comply  with  the  more  detailed  and 
specific  “supplement,  not  supplant” 
requirements  in  (§§  116a.130-116a.143. 

State  Rulemaking  (%  §  116.120-116.122) 

Under  section  165  of  the  Title  I 
statute,  SEAs  are  specifically  authorized 
to  adopt  rules,  regulations,  procedures, 
guidelines,  criteria,  or  other 
requirements  that  apply  to  Title  I 
projects — so  long  as  they  do  not  conflict 
with  any  applicable  Federal  laws, 
including  all  requirements  in  the  Title  I 
statute  and  regulations.  Section  116.120 
of  the  proposed  regulations  implements 
this  statutory  provision,  and  §  116.121 
contains  certain  limitations  on  State 
rulemaking,  including  the  requirement 
that  an  SEA  may  not  use  its  rulemaking 
authority  to  prohibit  any  practice  that  is 
authorized  under  Title  I.  In  addition, 

§  116.122  provides  some  examples  of 
permissible  State  rulemaking. 

Complaint  Review  and  Resolution 
(%%  116.180-116.188;  §§  116.240-116.248) 

Section  128  of  the  Title  I  statute 
requires  each  agency  that  receives  Title 
I  assistance  to  develop  and  implement — 
in  accordance  with  criteria  prescribed 
by  the  Secretary — written  procedures 
for  the  resolution  of  complaints 
concerning  violations  of  Title  I  made  to 
that  agency  by  advisory  councils, 
parents,  teachers,  or  other  concerned 
organizations  or  individuals. 

Sections  116.180-116.185  of  the 
proposed  regulations  contain  the  criteria 
that  apply  to  that  complaint  resolution 
process.  Similarly,  in  keeping  with 
section  168  of  the  Title  I  statute, 

§§  116.185-116.188  of  the  proposed 
regulations  describe  the  responsibilities 
of  SEAs  for  resolving  complaints  and 
reviewing  appeals  from  decisions  of 
LEAs  or  State  agencies  with  respect  to 
complaints. 

Under  section  184  of  the  Title  I 
statute,  the  Secretary  is  required  to 
develop  and  implement  written 
procedures  for  resolving  direct 
complaints  and  appeals  from  an  SEA’s 
final  resolutions  of  complaints.  Sections 
116.240-116.248  of  the  proposed 
regulations  contain  those  written 
procedures. 

The  procedures  are  similar  to  the 
Commissioner's  appeal  and  direct 
complaint  procedures  that  were 
published  as  a  notice  in  the  Federal 
Register  on  October  23, 1979  (44  FR 
61109-61111).  Section  116.242  of  the 
proposed  regulations  clarifies  the 
Secretary’s  procedures  for  handling 
direct  complaints  and  specifies  the 


circumstances  under  which  a  direct 
complaint  will  be  referred  to  the 
appropriate  SEA  for  resolution. 

State  Audits  ($  116.250) 

Under  section  170(a)  of  the  Title  I 
statute,  each  State  that  receives  Title  I 
funds  is  required  to  conduct  audits  of 
Title  I  expenditures.  Section  116.190  of 
the  proposed  regulations  contains 
requirements  that  apply  to  these  audits, 
including  requirements  concerning  the 
frequency  of  the  audits  and  the 
independence  of  the  auditors. 

Consistent  with  the  advice  that  the 
Office  of  Education  previously  gave  in 
response  to  inquiries,  §  116.190(c) 
provides  that  these  State  audits  must  be 
performed  by  auditors  who  are — 

(a)  Employed  by  the  State  but  are 
independent  of  the  organizational  unit 
that  administers  Title  I  in  the  State;  or 

(b)  Employed  by  a  private  audit  firm 
under  State  supervision. 

Compliance  Agreements  f§§  116.210- 
116.214;  §§  116.270-116.275) 

Sections  116.210-116.214  of  the 
proposed  regulations  implement  the 
statutory  provisions  that  authorize  an 
SEA  to  enter  into  a  compliance 
agreement  with  an  LEA  or  State  agency 
instead  of  initiating  or  continuing  an 
action  to  withhold  Title  I  funds.  Section 
116.210(b)  clarifies  that  such  an 
agreement  may  be  entered  into  before 
the  SEA  takes  any  steps  to  begin  a 
withholding  action  under  §  116.200,  or  at 
any  stage  of  the  withholding  action. 

Section  116.210(c)  describes  what 
types  of  matters  may  be  covered  by  a 
State  compliance  agreement  and 
specifies  that  a  compliance  agreement 
“applies  only  to  current  or  future 
violations.”  Section  116.212  provides 
that  a  State  compliance  agreement  may 
not  remain  in  effect  for  more  than  60 
days  after  it  is  entered  into.  However,  if 
the  SEA  believes  that  the  LEA  or  State 
agency  needs  more  than  60  days  to 
come  into  compliance,  the  SEA  may 
wish  to  pursue  a  compliance  agreement 
with  the  Secretary. 

Under  the  procedures  in  §  §  116.270- 
116.275,  the  Secretary  may  enter  into  a 
Federal  compliance  agreement  with  an 
SEA  for  a  period  of  time  that  may 
exceed  60  days. 

Changes  in  Part  116a 

The  proposed  regulations  in  Part  116a 
contain  specific  Title  I  requirements 
that — in  conjunction  with  the 
requirements  in  Part  116— govern  Title  I 
projects  that  are  operated  by  LEAs.  The 
following  list  identifies  certain 
provisions  in  the  proposed  regulations 
that  contain  additions  to,  or  significant 
variations  from,  the  version  of  proposed 


Title  I  regulations  that  was  published  on 
June  29, 1979: 

(a)  The  allocation  of  basic, 
concentration,  and  special  incentive 
grants  to  LEAs  (§§  116a.10-116a.37). 

Note. — The  provisions  that  apply  to 
concentration  grants  merely  incorporate  the 
final  regulations  for  concentration  grants 
published  in  the  Federal  Register  on  April  3, 
1980  (45  FR  22654-22655). 

(b)  Reallocation  of  Title  I  funds 
(§§  116a.38-116a.39) 

(c)  Selection  of  school  attendance 
areas  and  schools  for  Title  I  projects 
(§§  116a.60-116a.65) 

(d)  Selection  of  children  to  be  served 
(§§  116a.70-116a.71) 

(e)  Schoolwide  projects  (§§  116a.72- 
116a.74) 

(f)  The  "by-pass”  provisions  under 
which  the  Secretary  provides  Title  I 
services  for  private  school  children 
(§§  116a.94-116a.99) 

(g)  Needs  assessment  (§§  116a.l00- 
116a.l05) 

(h)  Comparability  of  services  in 
schools  serving  project  areas 

(§§  116a.112-116a.125) 

(i)  The  use  of  Title  I  funds  to 
supplement,  not  supplant  non-Federal 
funds  (§§  116a.130-116a.143) 

(j)  The  establishment  of  Title  I 
advisory  councils  (§§  116a.150-116a.162) 

(k)  Evaluation  by  LEAs  of  Title  I 
projects  (§§  116a.170-116a.177). 

Note. — These  provisions  merely 
incorporate  the  final  regulations  for  LEA 
evaluations  of  Title  I  projects  published  in 
the  Federal  Register  on  October  12. 1979  (44 
FR  59152-59159). 

The  following  discussion  highlights 
some  of  the  most  significant  changes 
that  have  been  made  in  Part  116a  since 
publication  of  the  June  29, 1979  version 
of  the  proposed  regulations. 

Reallocation  of  Title  I  Funds  by  SEA ’s 
(§  116a.39) 

Section  193(b)  of  the  Title  I  statute 
requires  SEAs  to  determine  which,  if 
any,  LEAs  in  the  State  have  received 
allocations  of  Title  I  funds  that — under 
criteria  prescribed  by  the  Secretary — 
exceed  the  amount  that  the  LEA  will  use 
for  its  current  Title  I  project.  Section 
193(b)  also  requires  the  SEA  to 
reallocate  the  excess  Title  I  funds — in  • 

accordance  with  criteria  prescribed  by 
the  Secretary — to  LEAs  that  have  the 
greatest  need  for  Title  I  funds. 

Section  116a.38  of  the  proposed 
regulations  implements  these  statutory 
requirements  by — 

(a)  Specifying  examples  of  factors  that 
the  SEA  may  consider  in  determining 
whether  an  LEA  has  received  excess 
Title  I  funds;  and 
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(b)  Describing  the  basis  on  which  the 
SEA  shall  reallocate  any  excess  funds. 

Identifying  Eligible  School  Attendance 
Areas  (%  116a.51) 

Section  116a.51(d)(4)  modifies  the  “no- 
wide-variance"  rule  for  identifying 
school  attendance  areas  as  eligible  to 
receive  Title  I  services. 

Under  §  116a.51(d){4),  an  LEA  may 
identify  as  eligible  all  the  school 
attendance  areas  in  the  school  district  of 
the  LEA  or  in  a  grade  span  grouping  if 
the  variation  between  (a)  the  percentage 
of  children  from  low-income  families  in 
the  school  attendance  area  with  the 
highest  concentration  of  children  from 
low-income  families  and  (b)  the 
percentage  of  such  children  in  the  school 
attendance  area  with  the  lowest 
concentration  is  not  more  than  the 
greater  of:  (1)  five  percent;  or  (2)  one 
third  of  the  percentage  of  children  from 
low-income  families  in  the  LEA’s  district 
as  a  whole. 

Continuation  of  Eligibility  for  Certain 
School  Attendance  Areas  or  Schools 
(§  116a.64) 

Section  116a.64(a)  of  the  proposed 
regulations  retains  the  previous  policy  of 
permitting  an  LEA  to  select  a  school 
attendance  area  of  school  to  receive 
Title  I  services — even  though  that  area 
or  school  does  not  qualify  under  the 
LEA’s  current  ranking  and  selection 
procedures — if  the  area  or  school 
qualified  and  was  selected  as  a  Title  I 
project  area  or  project  school  in  either  of 
the  two  fiscal  years  preceding  the  fiscal 
year  for  which  the  Title  I  funds  will  be 
granted. 

However,  §  116a.64  provides  that  the 
eligibility  conferred  by  that  provision  is 
for  only  one  fiscal  year.  In  addition, 

§  116a.64  imposes  the  following 
restrictions: 

(a)  If  a  school  attendance  area  or 
school  that  was  selected  as  a  project 
area  or  school  in  either  of  the  two 
preceding  years  is  substantially 
different  from  what  it  was  during  those 
years,  the  LEA  may  not  select  that 
school  attendance  area  or  school  as  a 
project  area  or  project  school  on  the 
basis  of  this  section. 

(b)  The  LEA  may  not  use  the 
provisions  in  §  116a.64  to  provide  Title  I 
services  in  more  school  attendance 
areas  or  schools  than  the  number  that 
could  have  received  Title  I  services 
under  the  method  of  ranking  used  by  the 
LEA  during  the  current  fiscal  year. 


Infrequent  Participation  by  a  Limited 
Number  of  Children  Who  Are  Not  in 
Greatest  Need  of  Assistance  or  Who 
Have  Not  Been  Identified  as 
Educationally  Deprived  (%  116a.  71(d)) 

The  Secretary  recognizes  that  it  is  not 
always  practical  for  an  LEA  to  exclude 
all  children  who  have  not  been  selected 
to  participate  in  a  Title  I  project  at  the 
time  that  a  particular  Title  I  service  is 
provided  to  children  who  have  been 
selected.  Therefore,  §  116a.71(d)  of  the 
proposed  regulations  permits  an  LEA  to 
provide  a  particular  Title  I  service — on 
an  incidental  basis  and  under  certain 
specific  circumstances — to  a  limited 
number  of  children  who  are  not  in 
greatest  need  of  assistance  or  who  have 
not  been  identified  as  educationally 
deprived. 

This  new  provision  will  relieve  LEAs 
of  the  responsibility  for  excluding  every 
ineligible  child  from  Title  I  services  in 
situations  in  which  such  exclusion  is 
unreasonable  and  extreme.  Section 
116a.71(d)  is  designed,  however,  to 
ensure  that  the  incidental  inclusion  of 
such  children  will  not  dilute  the 
effectiveness  of  Title  I  services  for 
participating  children.  For  example,  if  an 
LEA  includes  in  its  Title  I  project 
children  who  have  not  been  selected  to 
participate,  the  LEA  shall  demonstrate 
that — 

(a)  The  Title  I  service  is  designed  to 
meet  the  special  educational  needs  of 
children  who  have  been  selected  to 
participate  and  is  focused  on  those 
children; 

(b)  It  is  impractical  to  exclude  the 
children  who  have  not  been  selected 
from  the  particular  Title  I  service  at  the 
time  that  the  service  is  provided; 

(c)  The  children  who  have  not  been 
selected  are  in  the  same  grade  or  age 
level  as  the  children  who  have  been 
selected; 

(d)  The  inclusion  of  the  children  who 
have  not  been  selected  in  the  group 
being  served  does  not — 

(1)  Decrease  the  effectiveness  or 
quality  of  the  Title  I  services  received 
by  the  children  who  have  been  selected; 

(2)  Result  in  the  exclusion  of  children 
who  have  been  selected  and  would 
otherwise  receive  the  Title  I  service;  or 

(3)  Increase  the  cost  of  providing  the 
Title  I  service. 

In  no  event  may  the  number  of 
children  who  have  not  been  selected  but 
who  will  receive  a  Title  I  service 
constitute  in  any  school  of  the  LEA  more 
than  five  percent  of  the  total  number  of 
children  who  are  receiving  that  Title  I 
service  in  that  school. 


Participation  of  Children  Enrolled  in 
Private  Schools  f§§  116a.80-116a.82; 

§§  116a.94-116a.99) 

Under  section  130(a)  of  the  Title  I 
statute,  an  LEA  must  provide  equitable 
Title  I  services  to  educationally 
deprived  children  in  its  school  district 
who  are  enrolled  in  private  schools. 
Although  the  basic  regulations  that 
implement  this  requirement  are  now 
contained  in  Subpart  F  of  the  Education 
Division  General  Administrative 
Regulations  (EDGAR)  45  CFR  Part 
110b.650-110b.662,  these  proposed 
regulations  contain  several  additional 
requirements  in  §  §  116a.80-116a.82. 

As  defined  in  §  116a.81,  a  child 
enrolled  in  a  private  school  is  eligible  to 
receive  Title  I  services  if  that  child  is 
educationally  deprived  and  resides  in  a 
project  area.  To  be  selected  to  receive 
these  services,  a  private  school  child 
must  meet  criteria  identical  or 
comparable  to  those  adopted  by  the 
LEA  for  public  school  children.  In 
addition,  §  116a.82  prohibits  Title  I 
personnel  who  provide  services  in 
private  schools  from  performing  the 
noninstructional  duties  permitted  under 
§  116a. 61. 

If  an  LEA  does  not  fulfill  its 
responsibility  to  provide  equitable  Title 
I  services  to  eligible  private  school 
children,  section  130(b)  of  Title  I 
authorizes  the  Secretary  to  by-pass  that 
LEA  and  to  arrange  for  alternative 
services  that  meet  the  requirements  in 
§§  116a.80-116a.82.  The  general 
standard  for  by-pass  actions  is 
contained  in  §  116a.94.  Before  taking  a 
final  by-pass  action,  the  Secretary 
provides  the  LEA  and  its  SEA,  according 
to  the  provisions  in  §  116a.95,  with 
notice  of  the  proposed  by-pass  and  an 
opportunity  to  appear  at  a  hearing  to 
show  cause  why  the  by-pass  should  not 
be  implemented.  Section  116a.96  affords 
the  LEA  or  SEA  the  right  to  appeal  the 
Secretary's  final  by-pass  decision  to  the 
appropriate  United  States  court  of 
appeals. 

If  the  Secretary  determines  that  the 
LEA  has  failed  to  provide  equitable  Title 
I  services  to  private  school  children  as 
required  in  §§  116a.80-116a.82,  the 
Secretary  (a)  waives  the  LEA’s 
responsibility  for  providing  those 
services;  (b)  arranges  for  alternative 
Title  I  services;  and  (c)  deducts  the  cost 
of  the  alternative  services  from  the 
LEA’s  Title  I  allocation,  according  to  the 
provisions  in  §  116a.97.  Section  116a.99 
permits  a  by-pass  action  to  continue 
until  the  Secretary  determines  that  there 
will  no  longer  be  a  failure  by  the  LEA  to 
comply  with  the  requirements  in 
§§  116a.80-116a.82. 
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Needs  Assessment  f§§  116a.80-116a.105) 

Under  section  124(b)  of  the  Title  I 
statute,  an  LEA  may  receive  Title  I 
assistance  only  if  it  makes  an  annual 
assessment  of  the  educational  needs  of 
its  children. 

Section  116a.l01  of  these  proposed 
regulations  requires  the  LEA  to  identify 
the  instructional  areas  (e.g.,  reading, 
mathematics)  on  which  the  project  will 
focus,  including  the  grade  or  age  levels 
to  be  served  and  the  educational  needs 
to  be  addressed.  Section  116a.l02 
requires  the  LEA  to  identify  the 
educationally  deprived  children  in  its 
eligible  school  attendance  areas  and 
schools. 

After  the  LEA  completes  the 
procedures  in  §  116a.l01  and  §  116a.l02, 
it  must,  under  §  116a.l03,  select  those 
educationally  deprived  children  who  are 
in  the  greatest  need  of  assistance  in  the 
instructional  areas  identified  in 
§  116a.l01.  For  those  children  selected 
under  §  116a.l03  to  participate  in  the 
Title  I  project,  the  LEA  must  determine 
their  educational  needs  under  §  116a.l04 
and  develop  educational  objectives  and 
instructional  strategies  to  remediate 
those  needs  under  §  116a.l05. 

Comparability  of  Services  (%%  116a. 112- 
11 6a.  125) 

Under  section  126(e)  of  the  Title  I 
statute,  an  LEA  may  receive  Title  I 
funds  “only  if  State  and  local  funds  will 
be  used  in  the  district  of  such  agency  to 
provide  services  in  project  areas  which, 
taken  as  a  whole,  are  at  least 
comparable  to  services  being  provided 
in  areas  in  such  district  which  are  not 
receiving  Title  I  funds.”  (Emphasis 
added.) 

Section  126(e),  as  re-enacted  by  the 
Education  Amendments  of  1978, 
includes  a  new  requirement  that 
“(w]here,  under  regulations  of  the 
Secretary,  all  school  attendance  areas  in 
the  district  of  the  agency  are  designated 
as  project  areas,  the  agency  may  receive 
[Title  I]  funds  only  if  State  and  local 
funds  are  used  to  provide  services 
which,  taken  as  a  whole,  are 
substantially  comparable,  in  accordance 
with  regulations  of  the  Secretary,  in 
each  project  area."  (Emphasis  added.) 

As  shown  bjr  the  emphasis  that  has 
been  added  to  the  above-quoted  portion 
of  the  statute,  the  comparability 
requirement  in  section  126(e)  applies 
only  to  project  areas — not  project 
schools.  Although  the  Office  of 
Education  previously  interpreted  the 
comparability  requirements  as  applying 
to  both  project  areas  and  project 
schools,  §§  116a.112-116a.125  of  the 
proposed  regulations  follow  the  literal 
language  of  the  statute  and  apply  the 


comparability  requirement  only  to 
project  areas.  Thus,  project  schools — 
located  in  ineligible  attendance  areas — 
that  participate  in  Title  I  because  their 
enrollment  has  a  high  concentration  of 
children  from  low-income  families  are 
not  included  in  the  LEA’s  comparability 
determinations. 

In  keeping  with  a  new  provision  in 
section  126(e)  of  the  Title  I  statute, 

1 116a.ll3(b)(3)  of  these  proposed 
regulations  indicates  that  an  LEA  that 
was  not  required  to  file  a  report 
concerning  comparability  by  December 
1, 1978 — because,  at  that  time,  all  of  its 
school  attendance  areas  were  project 
areas — is  not  currently  required  to  file  a 
Comparability  report  to  its  SEA. 

However,  the  fact  that  an  LEA  is 
relieved  of  the  obligation  to  file  such  a 
report  does  not  relieve  it  of  the 
obligation  to  comply  with  the 
comparability  requirements  in 
§  116a.ll2  and  §§  116a.116-116a.120. 

Section  116a.l24  of  the  proposed 
regulations  incorporates  the 
interpretation  contained  in  an 
interpretive  rule  published  in  the 
Federal  Register  on  July  6, 1979  (44  FR 
39404-39405).  According  to  that 
interpretation  as  restated  in  §  116a.l24, 
the  SEA  must  refund  to  the  Department 
the  total  amount  of  funds  that,  according 
to  an  audit,  were  spent  to  operate  a  Title 
I  project  in  each  of  an  LEA’s 
noncomparable  schools.  Section 
116a.l24  identifies  the  expenditures  to 
be  included  in  determining  that  total 
amount. 

Use  of  Title  I  Funds  To  Supplement,  Not 
Supplant  NonFederal  Funds 
(%%  116a.  130-1 16a.  143) 

Sections  116a.130-116a.143  of  the 
proposed  regulations  govern  an  LEA’s 
use  of  both  non-Federal  and  Title  I  funds 
to  ensure  compliance  with  statutory 
supplement,  not  supplant  requirements. 
These  requirements  are  designed  to 
ensure  that  Title  I  funds  are  used  in 
addition  to,  and  not  in  place  of,  “funds 
that  would,  in  the  absence  of  Title  I  be 
made  available”  from  State  and  local 
sources.  Three  basic  concepts  underlie 
the  regulatory  provisions: 

First,  Title  I  projects,  like  other 
federally  funded  programs,  should  be 
operated  in  a  way  that  does  not 
discriminate  on  the  basis  of  handicap  or 
national  origin.  This  principle  is  clearly 
stated  in  order  to  remove  any  doubt  that 
may  have  existed  regarding  the 
eligibility  of  handicapped  children  and 
children  with  limited  proficiency  in  the 
English  language  to  participate  in  Title  I 
projects. 

The  proposed  regulations  also  provide 
that  Title  I  funds  may  be  used  as  needed 
to  provide  to  handicapped  children 


special  services  and  materials  not 
otherwise  required  to  be  made  available 
using  State  and  local  funds.  The  purpose 
is  to  ensure  these  children  an  equal 
opportunity  to  benefit  from  Title  I 
services.  Similarly,  Title  I  services 
should  be  provided  using  bilingual 
education  teachers  and  bilingual 
materials,  as  necessary,  to  ensure 
children  with  limited  proficiency  in  the 
English  language  an  equal  opportunity  to 
benefit. 

Second,  the  proposed  regulations 
require  that  State  and  local  funds 
available  to  an  LEA  be  distributed 
equitably  so  that  children  who 
participate  in  the  Title  I  project  receive 
their  fair  share  and  are  not 
discriminated  against  in  the  distribution 
of  funds.  The  “equitable  distribution” 
concept  has  long  been  included  in  Office 
of  Education  policy  and  finds  express 
support  in  the  legislative  history  of  the 
1978  Education  Amendments  (S.  Rep. 

No.  856,  95th  Cong.,  2d  Sess.  16  (1978); 
H.R.  Rep.  No.  1137,  95th  Cong.  2d  Sess. 

30  (1978)). 

Third,  the  proposed  regulations 
prohibit  the  use  of  Title  I  funds  for 
services  that  an  LEA  is  required  to 
provide  under  Federal,  State,  or  local 
law  or  court  order.  The  reason  for  this 
provision  is  that  funds  for  these  services 
are  funds  that  the  LEA  would  have  to 
provide  regardless  of  the  availability  of 
Title  I. 

Admittedly,  there  is  no  express 
statement  in  the  Title  I  statute  or  its 
legislative  history  that  directly 
addresses  the  issue  of  whether  Title  I 
funds  may  be  used  to  fill  a  gap  in 
services  where  an  LEA  has  failed  to 
provide  those  services  required  by  law. 
However,  the  Secretary  believes  that  the 
Congress  assumed  that  funds  that  an 
LEA  is  required  to  provide  would  be 
available  in  the  absence  of  Title  I. 

The  Secretary  has  accordingly 
retained  the  "required  by  law”  standard. 
At  the  same  time,  the  Secretary  has 
concluded  that  Congress  did  not  intend 
to  exclude  children,  who  may  be  most  in 
need  because  they  suffer  from  multiple 
disadvantages,  from  the  opportunity  to 
benefit  from  Title  I  services. 

Accordingly,  the  proposed  regulations 
make  clear  that  children  who  are 
entitled  to  receive  certain  special 
services  under  Federal,  State,  or  local 
law  are  not,  by  virtue  of  that  fact, 
ineligible  for  the  supplemental  services 
available  under  Title  I. 

Both  of  these  latter  two  concepts — 
that  an  LEA  must  equitably  distribute 
State  and  local  funds  and  that  an  LEA 
may  not  use  Title  I  funds  for  services 
that  it  is  required  by  law  to  provide  from 
State  and  local  funds — apply  in  a 
somewhat  different  way  with  regard  to; 
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(1)  Regular  funds  and  funds  for  State 
phase-in  programs;  and  (2)  certain 
special  programs — that  is,  certain 
compensatory  education  programs  and 
programs  for  special  education  and 
bilingual  education. 

The  statutory  prohibition  governing 
supplanting  of  regular  funds  and  funds 
for  State  phase-in  programs  applies  to 
those  funds  available  to  participating 
children  in  the  absence  of  Title  I  funds. 
Consequently,  those  types  of  State  and 
local  funds  must  be  equitably 
distributed  among  Title  I  participants 
and  non-participants  alike. 

To  avoid  violating  this  requirement, 
an  LEA  must  comply  with  the  Title  I 
excess  cost  requirements,  must  not 
systematically  assign  a  greater  number 
of  students  per  teacher  in  classes 
attended  by  children  participating  in  the 
Title  I  project,  and  must  not  deny  Title  I 
participating  children  an  equal 
opportunity  to  participate  in  State 
phase-in  programs  or  services  provided 
from  regular  State  and  local  funds. 

At  the  same  time,  an  LEA  may  not  use 
Title  I  funds  to  provide  services  required 
by  Federal,  State,  or  local  law  or  by 
court  order. 

With  regard  to  special  programs,  the 
statutory  prohibition  governing 
supplanting  of  non-Federal  funds  was 
amended  in  1978  to  prevent  the  use  of 
Title  1  funds  to  take  the  place  of  non- 
Federal  funds  available  to  children,  in 
the  aggregate,  eligible  for  Title  I 
services.  This  amendment  was  designed 
to  provide  an  LEA  with  greater 
flexibility  in  its  allocation  of  State  and 
local  funds  to  children  eligible  for,  but 
not  selected  to  participate  in,  Title  I 
services. 

Applied  in  this  context,  the  equitable 
distribution  standard  requires  an  LEA  to 
distribute— or  to  justify  its  failure  to 
distribute — to  children  eligible  for  each 
type  of  special  program  in  Title  I  eligible 
areas,  a  proportionate  share  of  the  State 
and  local  funds  available  in  the  district 
as  a  whole  for  that  type  of  special 
program. 

At  the  same  time  these  proposed 
regulations  apply  the  “required  by  law” 
standard  to  prohibit  use  of  Title  I  funds 
to  meet  obligations  imposed  by  Federal, 
State,  or  local  law.  The  proposed 
regulations  specifically  address 
application  of  this  standard  with  regard 
to  requirements  imposed  by  Federal 
laws  relating  to  handicapped  children 
and  by  Title  VI  of  the  1964  Civil  Rights 
Act. 

In  the  case  of  handicapped  children, 
for  example,  a  model  of  compliance  is 
provided,  indicating  that  an  LEA  will  be 
presumed  to  be  in  compliance  if  it  does 
not  distinguish  between  handicapped 
and  non-handicapped  children  in 


designing  its  Title  I  project,  in  setting 
project  objectives,  in  selecting 
participants  (i.e.,  if  the  LEA  uses 
uniform  criteria),  in  using  a  particular 
educational  setting,  or  in  providing 
services  at  a  particular  intensity  on 
instruction. 

An  LEA  may  also  demonstrate 
compliance  by  justifying  use  of  separate 
settings  or  differences  in  the  intensity  of 
instruction  provided  in  order  for 
handicapped  children  to  benefit  from 
the  Title  I  services.  In  any  event, 
however,  an  LEA  may  select — to 
participate  in  the  Title  I  project — only 
handicapped  students  who  can 
reasonably  be  expected  to  make 
substantial  progress  toward  achieving 
project  objectives  without  the  LEA’s 
substantially  modifying  the  level  of  the 
subject  matter  or  intensity  of  instruction 
provided. 

Separate  but  generally  similar 
provisions  of  proposed  regulations 
address  the  use  of  Title  I  funds  to 
provide  services  to  children  whose 
primary  or  home  language  is  other  than 
English.  These  provisions  differ  in  two 
respects  from  those  applicable  to 
handicapped  children: 

First,  there  is  no  threshold 
requirement,  applicable  to  selection  of 
children  whose  primary  or  home 
language  is  other  than  English,  which 
compares  to  the  requirement  that 
handicapped  children  selected  for 
participation  be  expected  to  make 
substantial  progress  toward  achieving 
project  objectives  without  substantial 
modification  of  the  level  or  intensity  of 
instruction. 

Second,  an  LEA  is  permitted,  as  an 
alternative  means  of  complying  with  the 
non-supplanting  requirement,  to 
demonstrate  that  it  is  using  non-Title  I 
funds  to  satisfy  obligations  under  Title 
VI  specified  by  court  order,  or 
compliance  agreement,  or  to  continue 
past  practices  recognized  as  satisfying 
those  obligations  in  earlier  compliance 
reviews. 

Finally,  with  regard  to  the  use  of  Title 
I  funds  to  meet  obligations  under  State 
law,  the  regulations  provide  that  an  LEA 
may  demonstrate  compliance  with  the 
"required  by  law”  standard  if  State  and 
local  officials  certify  that  the  LEA  is 
meeting  State  and  local  requirements 
and  if  the  LEA  has  supporting  evidence 
available  for  review. 

It  is  doubtful  that  the  Congress 
intended  the  Department  to  review  and 
determine  what  is  required  under  State 
law  and  to  enforce  that  law  against 
State  and  local  agencies.  Thus,  these 
proposed  regulations  give  State  and 
local  officials  considerable  flexibility  in 
interpreting  and  enforcing  their  own 
laws.  In  brief,  services  appropriate  to 


Title  I  that  a  State  and  its  LEAs 
demonstrate  are  not  required  by  State 
and  local  laws  may  be  provided  by 
using  Title  I  funds. 

In  developing  the  supplement,  not 
supplant  requirements  included  in  these 
proposed  regulations,  the  Secretary  has 
carefully  considered  public  comments 
on  the  June  29, 1979  version  of  the 
proposed  regulations,  as  well  as 
comments  from  State  and  local  Title  I 
staffs  and  other  intersted  parties  in 
response  to  a  draft  version  of  these 
proposed  regulations. 

The  Secretary  believes  that  these  new 
proposed  regulations  represent  a 
significant  advance  in  meeting  legal, 
policy,  and  practical  considerations. 
Members  of  the  public  are  encouraged 
to  comment  on  those  sections  of  the 
proposed  regulations  that  deal  with  the 
supplement,  not  supplant  requirements. 

Parental  Involvement  (%  §  1 16a.  150- 
116a.  162) 

To  encourage  the  involvement  of 
parents  in  the  planning,  implementation, 
and  evaluation  of  Title  I  projects, 
section  125(a)  of  the  Title  I  Statute 
requires  an  LEA  to  establish  advisory 
councils.  Following  the  enactment  of 
this  provision,  Pub.  L  96-46 
incorporated  technical  amendments  to 
the  Title  I  statute  that  particularly 
revised  the  requirements  for  parental 
involvement.  These  proposed 
regulations  reflect  the  requirements  in 
both  the  Title  I  statute  and  its  technical 
amendments. 

Section  116a.l51  of  these  proposed 
regulations  provides  for  the 
establishment  of  a  district  advisory 
council  for  the  LEA’s  entire  school 
district  and  an  advisory  council  for  each 
project  area  and  project  school. 
According  to  §  116a.l52,  a  district 
advisory  council  must  have  a  majority  of 
members  who  are  parents  of  children  to 
be  served  by  the  project.  In  addition, 

§  116a.l52  requires  that  each  district 
advisory  council  include  at  least  two 
members  who  represent  eligible-but-not- 
participating  children  and  children  in 
eligible-but-not-participating  school 
attendance  areas  and  schools. 

Section  116a.l53  provides  models  for 
electing  the  members  of  a  district 
advisory  council.  Election  may  be  by  (a) 
parents  of  children  in  project  areas  and 
project  schools;  or  (b)  members  of  the 
project  area  advisory  councils  and 
project  school  advisory  councils.  In 
addition,  the  parents  of  eligible-but-not- 
participating  children  and  of  children  in 
eligible-but-not-participating  school 
attendance  areas  are  to  elect  the 
persons  to  represent  their  children. 
Section  116a.l54  contains  the 
procedures  for  these  elections. 
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Similarly,  §  §  116a.155-116a.157 
require  an  LEA  to  establish  an  advisory 
council  for  each  project  area  and  project 
school  unless,  as  provided  in 
§  116a.l55(c),  not  more  than  one  full¬ 
time  equivalent  staff  member  is  paid 
with  Title  I  funds  and  not  more  than  40 
students  receive  Title  I  services.  Section 
116a.l56,  in  accordance  with  the  Title  I 
statute,  requires  each  of  these  advisory 
councils  to  have  a  majority  of  members 
who  are  parents  of  the  children  to  be 
served  by  the  Title  I  project.  Additional 
members  may  be  teachers  associated 
with  the  project  area  or  project  school, 
regardless  of  where  they  reside,  and 
residents  of  the  LEA's  school  district. 
These  advisory  council  members  are  to 
be  elected  according  to  the  procedures 
in  §  116a.l57. 

Section  116a.l59  prohbits  the  LEA 
from  imposing  additional  restrictions  on 
the  rights  of  parents  to  elect  advisory 
council  members;  §  116a.l59  defines  the 
responsibilities  of  advisory  councils; 
and  §  116a.l60  requires  the  LEA  to 
provide  certain  information  to  advisory 
councils. 

In  addition,  §  116a.l61  regulates  the 
training  of  advisory  council  members. 
The  LEA  must  develop  a  program  for 
training  its  advisory  council  members, 
but  that  training  must  meet  certain 
conditions.  For  example,  under 
§  116a.l61(c),  the  LEA  may  not  include 
attendance  at  a  regional  or  national 
conference  as  part  of  its  training 
program  unless  (a)  the  Secretary 
determines  that  the  conference  will 
provide  unique  and  valuable 
experiences;  (b)  the  LEA  determines  in 
advance  that  the  conference  is  relevant 
to  the  LEA’s  project;  and  (c)  the  LEA 
limits  the  number  of  members  attending 
the  conference  at  Title  I  expense  to  the 
minimum  required  to  communicate  the 
information  presented  to  the  other 
advisory  council  members.  Finally, 

§  116a.l62  identifies  certain  allowable 
expenditures  relating  to  advisory 
councils. 

E.  Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
on  these  proposed  regulations.  Written 
comments  must  be  sent  to  the  address 
given  at  the  beginning  of  this  notice.  All 
comments  received  on  or  before  August 
11, 1980,  will  be  considered  in 
developing  the  final  regulations  for  Part 
116  and  Part  116a. 

The  Secretary  reminds  the 
commenters  that  many  of  these 
proposed  regulations  simply  repeat,  or 
are  based  entirely  on,  provisions  in  the 
Title  I  statute.  The  Secretary  has  no 
authority  to  change  these  statutory 
provisions. 


In  addition,  the  Secretary  emphasizes 
that  the  regulatory  provisions  for  Title  I 
concentration  grants  (§§  116a.30- 
116a. 37)  and  evaluation  of  Title  I 
projects  operated  by  LEAs  (§§  116a.l70- 
116a.l77)  have  recently  been  published 
as  final  regulations  (see  45  FR  22654- 
22657  and  44  FR  59152-59159, 
respectively).  Although  these  regulatory 
provisions  are  currently  in  effect,  they 
have  been  included  in  the  proposed 
regulations  as  a  convenience  to  the 
public.  Except  for  minor  editorial 
changes,  these  provisions  remain 
unchanged  from  the  form  in  which  they 
were  published  as  final  regulations. 

Thus,  further  comments  are  not  being 
sought  on  them  and  will  not  be 
considered. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3642,  Regional  Office  Building  No.  3,  7th 
and  D  Streets,  SW,  Washington,  D.C., 
between  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

F.  Citations  of  Authority 

Both  the  statutory  and  United  States 
Code  citations  and,  in  some  cases,  other 
legal  authority  are  included  in 
parenthesis  on  the  line  following  each 
provision  in  these  proposed  regulations. 
References  to  Sec.  in  these  citations  of 
authority  relate  to  sections  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 
Education  Amendments  fo  1978,  Pub.  L. 
95-561. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.428,  Educationally  Deprived  Children- 
Local  Educational  Agencies  and  No.  13.430, 
Educationally  Deprived  Children-State 
Administration) 

Dated:  June  2, 1980. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  amends  Part  116  of 
Title  45  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  116— FINANCIAL  ASSISTANCE 
TO  LOCAL  AND  STATE  AGENCIES  TO 
MEET  SPECIAL  EDUCATIONAL  NEEDS 

Subpart  A— General 

Sec. 

116.1  Purpose. 

116.2  Applicability  of  regulations  in  this 
part. 

116.3  Applicability  of  other  Title  I 
regulations. 

116.4  Applicability  of  other  statutes  and 
regulations. 

116.5  Definitions. 

116.6  Abbreviations  that  are  frequently 
used. 

116.7-116.9  [Reserved] 


Subpart  B— Allocation  of  Title  I  Funds 

Sec. 

116.10  Amount  of  funds  available  for  Title  I 
grants. 

116.11-116.19  [Reserved] 

Subpart  C— Documents  a  State  Must 

Submit  Before  Receiving  Title  I  Funds 

116.20  State  application. 

116.21  State  monitoring  and  enforcement 
plan.(MEP). 

116.22-116.29  [Reserved] 

Subpart  D— Program  Requirements  That 

Apply  to  All  Agencies  That  Receive  Title  I 

Funds 

Participation 

116.30  Teacher  and  school  board 
participation. 

116.31  Parental  participation. 

116.32-116.39  [Reserved] 

Consultation  and  Coordination 

116.40  Coordination  with  other  programs. 

116.41  Coordination  of  health,  nutrition,  or 
social  services. 

116.42  Simultaneous  use  of  Title  I  funds  and 
other  funds. 

116.43  Jointly  operated  projects. 

116.44-116.49  [Reserved] 

Project  Design 

116.50  Use  of  evaluations  in  planning. 

116.51  Sufficient  size,  scope,  and  quality  of 
projects. 

116.52  Prohibition  against  using  Title  I  funds 
to  provide  general  aid. 

116.53  Minimum  expenditure  for  a  Title  I 
project. 

116.54  Sustaining  educational  gains. 

116.55  Individualized  educational  plan. 

116.56-116.59  [Reserved] 

Personnel 

116.60  Training  education  aides  and 
volunteers. 

116.61  Noninstructional  duties. 

116.62-116.69  [Reserved] 

Allowable  Costs 

116.70  Allowable  costs  under  EDGAR. 

116.71  Specific  requirements  concerning 
allowable  costs  under  Title  I. 

116.72  Use  of  Title  I  funds  for  planning. 

116.73  Use  of  Title  I  funds  for  State 
administration. 

116.74  Use  of  Title  I  funds  for  health, 
nutrition,  or  social  services. 

116.75  Use  of  Title  I  funds  for  training 
eligible  persons. 

116.76  Use  of  Title  I  funds  for  bonus  pay, 

116.77  Use  of  Title  I  funds  for  evaluation. 

116.78  LEA’s  use  of  Title  I  funds  for 
selecting  children  to  receive  Title  I 
services. 

116.79  LEA’s  use  of  Title  I  funds  for 
expenses  related  to  advisory  councils. 

116.80  Use  of  Title  I  funds  for  construction. 

116.81  Use  of  Title  I  funds  for  equipment. 

116.82-116.89  [Reserved] 

Subpart  E— Fiscal  Requirements  That  Apply 

to  All  Agencies  That  Receive  Title  I  Funds 

116.90  Prohibition  against  considering  Title  I 
funds  in  determining  State  aid. 

116.91  Maintenance  of  effort. 

116.92  Waiver  of  the  maintenance  of  effort 
requirement. 


Federal  Register  /  Vol.  45,  No.  114  /  Wednesday,  June  11,  1980  /  Proposed  Rules 


39719 


Sec. 

116.93  Supplement,  not  supplant. 

116.94  Excess  costs. 

116.95-116.99  [Reserved] 

Subpart  F— State  and  Local  Administrative 
Responsibilities 

General 

116.100  Applicability  of  the  regulations  in 
Subpart  F. 

116.101  Payments  for  State  administration. 

116.102  Payments  by  SEAs. 

116.103-116.109  [Reserved] 

Application  Approval 

116.110  SEA  approval  of  applications  from 
LEAs  and  State  agencies. 

116.111  Opportunity  for  a  hearing  on 
application  disapproval. 

116.112  Appeal  to  the  Secretary. 

116.113  Amendments  to  the  application. 
116.114-116.119  [Reserved] 

State  Rulemaking 

116.120  Authority  for  State  rulemaking. 

116.121  Limitations  on  State  rulemaking 
authority. 

116.122  Examples  of  State  rulemaking. 
116.123-116.129  [Reserved] 

Evaluation 

116.130  Evaluation  procedures. 
116.131-116.139  [Reserved] 

Recordkeeping 

116.140  Recordkeeping  requirements. 

116.141  Access  to  information. 

116.142  Access  by  State  and  Federal 
auditors. 

116.143-116.149  [Reserved] 

State  Monitoring 

116.150  Obligation  to  adopt  standards  for 
monitoring. 

116.151  Minimum  standards  for  monitoring. 
116.152-116.159  [Reserved] 

Reporting 

116.160  Reporting  to  the  Secretary. 

116.161  Reporting  to  the  SEA. 
116.162-116.169  [Reserved] 

Technical  Assistance  and  Dissemination  of 
Information 

116.170  Technical  assistance  provided  by 
the  SEA. 

116.171  Dissemination  of  information  to 
LEAs  and  State  agencies. 

116.172  Dissemination  of  information  to 
teachers  and  administrators. 

116.173-116.179  [Reserved] 

Complaint  Review  and  Resolution 

116.180  Contents  of  a  complaint. 

116.181  Who  may  file  a  complaint. 

116.182  Where  to  file  a  complaint. 

116.183  Required  procedures  for  resolution 
of  complaints  that  are  filed  with  LEAs  or 
State  agencies. 

116.184  Time  limit  for  resolution  of 
complaints  that  are  filed  with  LEAs  or 
State  agencies. 

116.185  Appeals  from  resolutions  by  LEAs 
or  State  agencies. 

116.186  Required  procedures  for  resolution 
of  appeals  and  complaints  that  are  Hied 
with  SEAs. 


Sec. 

116.187  Time  limit  for  resolution  of  appeals 
and  complaints  that  are  filed  with  SEAs. 

116.188  Contents  of  the  final  resolution  by 
an  SEA. 

116.189  [Reserved] 

State  Audits,  Resolution,  and  Repayment 

116.190  State  audits. 

116.191  Audit  resolution. 

116.192  Audit  appeals. 

116.193  Appeal  to  the  Secretary. 

116.194  Repayment  of  misspent  Title  I 
funds. 

116.195  Use  of  misspent  funds  that  are 
repaid  to  SEAs. 

116.196  Collection  action  by  the  Secretary. 

116.197-116.199  [Reserved] 

State  Withholding  of  Payments 

116.200  SEA  withholding  of  Title  1 
payments. 

116.201  Notice  to  the  public  of  SEA 
withholding. 

116.202  Appeal  to  the  Secretary. 

116.203-116.209  [Reserved] 

State  Compliance  Agreements 

116.210  Use  of  a  State  compliance 
agreement. 

116.211  Contents  of  a  State  compliance 
agreement. 

116.212  Duration  of  a  State  compliance 
agreement. 

116.213  Effect  of  expiration  of  a  State 
compliance  agreement. 

116.214  Notice  of  a  State  compliance 
agreement. 

116.215-116.219  [Reserved] 

Subpart  G— Federal  Administrative 
Responsibilities 

Application  Approval 

116.220  Approval  of  State  applications. 

116.221  Opportunity  for  a  hearing  on 
disapproval  of  a  State  application. 

116.222-116.229  [Reserved] 

Evaluation 

116.230  Secretary’s  evaluation  procedures. 

116.231-116.239  [Reserved] 

Complaint  Review  and  Resolution 

116.240  Contents  of  a  complaint. 

116.241  Procedures  for  receiving  direct 
complaints. 

116.242  Procedures  for  handling  direct 
complaints. 

116.243  Appeals  from  final  resolutions  by 
SEAs. 

116.244  Preliminary  review  of  appeals. 

116.245  The  designated  official's  procedures 
for  resolving  direct  complaints  and 
appeals. 

116.246  Administrative  appeals  from  the 
designated  official's  resolution. 

116.247  Preliminary  review  of 
administrative  appeals. 

116.248  The  Assistant  Secretary’s 
procedures  for  resolving  administrative 
appeals. 

116.249  [Reserved] 

Audits  and  Audit  Resolution 

116.250  Audits  by  the  Secretary. 

116.251  Audit  resolution  procedures. 

116.252  Judicial  review  of  audit  resolutions. 


Sec. 

116.253  Repayment  of  misspent  funds. 

116.254  Repayment  to  the  agency  of 
recovered  Title  I  funds. 

116.255-116.259  [Reserved] 

Withholding  of  Payments 

116.260  Withholding  of  Title  I  payments. 

116.261  Suspension  of  Title  I  payments 
pending  completion  of  withholding 
proceedings. 

116.262  Judicial  review  of  withholding 
actions. 

116.263  Notice  to  the  public  of  the 
Secretary’s  withholding. 

116.264-116.269  [Reserved] 

Federal  Compliance  Agreements 

116.270  Use  of  a  Federal  compliance 
agreement. 

116.271  Contents  of  a  Federal  compliance 
agreement. 

116.272  Time  period  for  coming  into 
compliance  under  a  Federal  compliance 
agreement. 

116.273  Duration  of  a  Federal  compliance 
agreement. 

116.274  Effect  of  expiration  of  a  Federal 
compliance  agreement. 

116.275  Notice  of  a  Federal  compliance 
agreement. 

116.276-116.279  [Reserved] 

Cease  and  Desist  Proceedings 

116.280  Procedures  for  issuing  cease  and 
desist  orders. 

116.281  Judicial  review  of  cease  and  desist 
orders. 

116.282  Enforcement  of  cease  and  desist 
orders. 

116.283-116.289  [Reserved] 

Authority:  Sec.  101-198  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L.  95-561  (20  U.S.C.  2701- 
2854),  unless  otherwise  noted. 

PART  116— FINANCIAL  ASSISTANCE 
TO  LOCAL  AND  STATE  AGENCIES  TO 
MEET  SPECIAL  EDUCATIONAL  NEEDS 

Subpart  A— General 

§  116.1  Purpose. 

The  programs  authorized  by  Title  1  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended, 
provide  financial  assistance  to — 

(a)  Local  educational  agencies  (LEAs) 
for  projects  designed  to  meet  the  special 
educational  needs  of — 

(1)  Educationally  deprived  children  in 
low-income  areas;  and 

(2)  Children  in  local  institutions  for 
neglected  or  delinquent  children; 

(b)  State  agencies  for  projects 
designed  to  meet  the  special  educational 
needs  of — 

(1)  Handicapped  children;  and 

(2)  Children  in  institutions  for 
neglected  or  delinquent  children,  or  in 
adult  correctional  institutions;  and 

(c)  State  educational  agencies  (SEAs) 
for  projects  designed  to  meet  the  special 
educational  needs  of  migratory  children 
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of  migratory  agricultural  workers  or 
fishers. 

(Sec.  101.  20  U.S.C.  2701) 

§  1 16.2  Applicability  of  regulations  in  this 
part. 

The  regulations  in  this  part  apply  to 
all  programs  authorized  under  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended. 

(Sec.  101-198,  20  U.S.C.  2701-2854) 

§  1 16.3  Applicability  of  other  Title  I 
regulations. 

The  regulations  in  this  part  are 
supplemented  by  the  regulations  in  45 
CFR  Parts  116a  through  116d,  which 
contain  additional  requirements  relating 
to  each  of  the  categories  of  Title  I 
programs: 

(a)  45  CFR  Part  116a  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of — 

(1)  Educationally  deprived  children  in 
low-income  areas:  and 

(ii)  Children  in  local  institutions  for 
neglected  or  delinquent  children:  and 

(2)  Operated  by  LEAs. 

(b)  45  CFR  Part  116b  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of  handicapped 
children:  and 

(2)  Operated  by  the  State  agencies 
directly  responsible  for  providing  free 
public  education  for  those  children. 

(c)  45  CFR  Part  116c  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of  children  in 
institutions  for  neglected  or  delinquent 
children,  or  in  adult  correctional 
institutions;  and 

(2)  Operated  by  the  State  agencies 
directly  responsible  for  providing  free 
public  education  for  those  children. 

(d)  45  CFR  Part  116d  applies  to 
projects — 

(1)  Designed  to  meet  the  special 
educational  needs  of  migratory  children 
of  migratory  agricultural  workers  or 
fishers:  and 

(2)  Operated  by  SEAs. 

(Sec.  101-198.  20  U.S.C.  2701-2854) 

§  1 16.4  Applicability  of  other  statutes  and 
regulations. 

In  addition  to  the  regulations  in  this 
part  and  in  45  CFR  Parts  116a  through 
116d,  the  following  statutes  and 
regulations  apply  to  financial  assistance 
provided  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended: 

(a)  General  Education  Provisions  Act 
(GEPA)  in  20  U.S.C.  1221  et  seq. 

(b)  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 


45  CFR  Part  100b  (State-administered 
programs),  45  CFR  Part  100c  (General), 
and  45  CFR  Part  lOOd  (Education  Appeal 
Board). 

(Sec.  101-198,  20  U.S.C.  2701-2854;  20  U.S.C. 
1221  et  seq.\  45  CFR  Parts  100b.  100c,  lOOd) 

§116.5  Definitions. 

The  following  definitions  apply  to  this 
part  and  to  45  CFR  Parts  116a  through 
116d. 

“Applicant"  means  a  party  requesting 
a  grant  or  subgrant  under  a  program 
administered  by  the  Department. 

“Application"  means  a  request  for  a 
grant  or  subgrant  under  a  program 
administered  by  the  Department. 

“Assistant  Secretary”  means  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education  within  the 
Department. 

“Average  daily  attendance”  (ADA) 
means  attendance  determined  under 
State  law.  However,  if  the  LEA  in  which 
any  child  resides  makes  or  contracts  to 
make  a  tuition  payment  for  the  free 
public  education  of  that  child  in  a  school 
situated  in  another  LEA,  that  child  shall 
be  considered — 

(a)  To  be  in  attendance  at  a  school  of 
the  LEA  that  makes  or  contracts  to  make 
the  tuition  payment:  and 

(b)  Not  to  be  in  attendance  at  a  school 
of  the  LEA  receiving  the  tuition  payment 
or  entitled  to  receive  the  tuition 
payment  under  the  contract. 

“Average  per  pupil  expenditure” — 

(a)  In  the  case  of  a  State  or  the  United 
States,  this  terms  means  the  sum  of  (1) 
the  aggregate  current  expenditures  of  all 
LEAs  in  the  State  or  in  the  United 
States,  as  the  case  may  be,  and  (2)  any 
direct  current  expenditures  by  the  State 
or  all  of  the  States,  as  the  case  may  be, 
for  the  operation  of  these  LEAs:  divided 
by  (3)  the  aggregate  number  of  children 
in  ADA  to  whom  these  LEAs  provided 
free  public  education  during  the  year 
preceding  the  one  for  which  the 
computation  is  made. 

(b)  For  purposes  of  this  definition, 
aggregate  current  expenditures  are — 

(1)  Aggregate  expenditures  during  the 
third  fiscal  year  preceding  the  fiscal 
year  for  which  the  computation  is  made: 
or 

(2)  If  satisfactory  data  for  the  third 
preceding  fiscal  year  in  paragraph  (b)(1) 
of  this  section  are  not  available, 
aggregate  expenditures  during  the  most 
recent  preceding  fiscal  year  for  which 
satisfactory  data  are  available. 

(c)  Direct  current  expenditures  shall 
be  computed  without  regard  to  the 
source  of  funds  from  which  these 
expenditures  are  made. 

(d)  For  purpose  of  this  definition,  the 
United  States  means  the  50  States  plus 
the  District  of  Columbia. 


“Cease  and  desist"  means  to 
discontinue  a  prohibited  practice  or 
initiate  a  required  practice. 

"Children”  means  persons — 

(a)  Not  above  age  21  who  are  entitled 
to  a  free  public  education  not  above 
grade  12:  or 

(b)  Who  are  of  preschool  age. 

"Construction"  means  any  work 

needed  for — 

(a)  The  preparing  of  drawings  and 
specifications  for  school  facilities;  or 

(b)  The  erection,  building,  acquiring, 
altering,  remodeling,  improving,  or 
extending  of  school  facilities. 

“County”  means  those  divisions  of  a 
State  that  are  used  by  the  Secretary  of 
Commerce  in  compiling  and  reporting 
data  regarding  counties. 

“Current  expenditures”  means 
expenditures  for  free  public  education. 
The  term — 

(a)  Includes  expenditures  for 
administration,  instruction,  attendance, 
health  services,  pupil  transportation, 
plant  operation  and  maintenance,  fixed 
charges,  and  net  expenditures  to  cover 
deficits  for  food  services  and  student 
activities:  and 

(b)  Does  not  include  expenditures  for 
community  services,  capital  outlay,  and 
debt  service,  or  any  expenditures  made 
from  funds  granted  under  Title  I  or  Part 
B  (Instructional  materials  and  school 
library  resources)  and  Part  C 
(Improvement  in  local  educational 
practice)  of  Title  IV  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

“Department”  means  the  United 
States  Department  of  Education. 

“Elementary  school"  means  a  day  or 
residential  school  that  provides 
elementary  education,  as  determined  by 
State  law. 

“Equipment”  means — 

(a)  Machinery,  utilities,  and  building 
equipment: 

(b)  Any  enclosures  or  structures 
necessary  to  house  the  items  in 
paragraph  (a)  of  this  definition:  and 

(c)  All  other  items  necessary  for  the 
functioning  of  a  facility  that  is  used  to 
provide  educational  services, 
including — 

(1)  Items  like  instructional  equipment 
and  necessary  furniture; 

(2)  Printed,  published,  and  audio¬ 
visual  instructional  materials:  and 

(3)  Books,  periodicals,  documents,  and 
other  related  materials. 

"Fiscal  year”  means  the  Federal  fiscal 
year — a  period  beginning  on  October  1 
and  ending  on  the  following  September 
30 — or  another  twelve-month  period 
normally  used  by  the  State  educational 
agency  for  recordkeeping. 

“Free  public  education" — 
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(a)  Means  education  that  is 
provided — 

(1)  At  public  expense,  under  public 
supervision  and  direction,  and  without 
tuition  charge;  and 

(2)  As  elementary  or  secondary  school 
education  in  the  applicable  State;  and 

(b)  Does  not  include  any  education 
provided  beyond  grade  12. 

‘‘Grant  period”  means  the  period  for 
which  grant  funds  have  been  awarded. 

“Local  educational  agency"  (LEA) — 

(a)  Means  a  public  board  of  education 
or  other  public  authority  legally 
constituted  within  a  State  for  either 
administrative  control  or  direction  of — 
or  to  perform  a  service  function  for — 
public  elementary  or  secondary  schools 
in  a  city,  county,  township,  school 
district,  or  other  political  subdivision  of 
a  State,  or  a  combination  of  school 
districts  or  counties  recognized  in  a 
State  as  an  administrative  agency  for 
public  elementary  or  secondary  schools; 
and 

(b)  Includes  any  public  institution  or 
agency — other  than  those  specified  in 
paragraph  (a)  of  this  definition — having 
administrative  control  and  direction  of  a 
public  elementary  or  secondary  school. 

“Parent"  means  natural  parent,  step¬ 
parent.  parent  through  adoption,  legal 
guardian,  or  other  familiy  members 
acting  in  the  place  of  a  parent. 

‘.‘Participating  children"  means 
children  selected  to  receive  Title  I 
services  during  the  current  fiscal  year. 

“Preschool  children"  means  children 
who  are — 

(a)  Below  the  age  and  grade  level  at 
which  the  applicant  agency  provides 
free  public  education;  and 

(b)  Of  the  age  or  grade  level  at  which 
they  can  benefit  from  an  organized 
instructional  program  provided  in  a 
school  or  instructional  setting. 

“Project"  means  the  activity  described 
in  an  application. 

“Project  period"  means  the  period  for 
which  the  SEA  or  the  Secretary 
approves  a  project. 

"Public,”  as  applied  to  an  agency, 
organization,  or  institution,  means  that 
the  agency,  organization,  or  institution  is 
under  the  administrative  supervision  <?r 
control  of  a  government  other  than  the 
Federal  Government. 

“School  facilities” — 

(a)  Means  classrooms  and  related 
facilities,  including  initial  equipment,  for 
free  public  education,  or  interests  in 
land,  including  site,  grading,  and 
improvements,  on  which  the  facilities 
are  constructed;  and 

(b)  Does  not  include  those 
gymnasiums  and  similar  facilities 
intended  primarily  for  exhibitions  for 
which  admission  is  to  be  charged  to  the 
general  public. 


“Secondary  school” — 

(a)  Means  a  day  or  residential  school 
that  provides  secondary  education,  as 
determined  by  State  law;  and 

(b)  Does  not  include  any  education 
provided  beyond  grade  12. 

"Secretary”  means  the  United  States 
Secretary  of  Education. 

"State”  means — 

(a)  A  State  of  the  United  States;  or 

(b)  Puerto  Rico,  Guam,  the  District  of 
Columbia,  American  Samoa,  the  Virgin 
Islands,  the  Northern  Mariana  Islands, 
or  the  Trust  Territory  of  the  Pacific 
Islands. 

“State  agency"  means — 

(a)  A  State-operated  agency  directly 
responsible  for  providing  free  public 
education  for  handicapped  children,  as 
that  term  is  defined  in  section  602(1)  of 
the  Education  of  the  Handicapped  Act 
(20  U.S.C.  1401(1)); 

(b)  A  State-operated  agency  directly 
responsible  for  providing  free  public 
education  for  children  in  institutions  for 
neglected  or  delinquent  children,  or  in 
adult  correctional  institutions;  or 

(c)  A  State  educational  agency  in  its 
capacity  as  an  agency  operating  a 
program  for  migratory  children  of 
migratory  agricultural  workers  or 
fishers.  The  term  "State  agency”  does 
not  include  a  State  educational  agency 
in  its  capacity  as  the  agency  carrying 
out  State  administrative  responsibilities 
under  Subpart  F  of  this  part. 

“State  educational  agency”  (SEA) 
means  the  State  Board  of  Education  or 
other  agency  or  officer  primarily 
responsible  for  the  supervision  of  public 
elementary  and  secondary  schools  in 
the  State.  In  the  absence  of  this  officer 
or  agency,  it  is  an  officer  or  agency 
designated  by  the  Governor  or  State 
law. 

“Suspension"  means  temporarily 
stopping  payment  of  Federal  funds  to  an 
agency  receiving  Title  I  assistance  and 
stopping  that  agency’s  authority  to 
charge  costs  to  a  Title  I  project,  pending 
the  outcome  of  a  withholding  hearing. 

“Title  I”  means  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  dealing  with 
financial  assistance  to  meet  the  special 
educational  needs  of  children. 

“Title  IV”  means  Title  IV  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  dealing  with 
educational  improvement,  resources, 
and  support. 

“Title  V"  means  Title  V  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  dealing  with 
State  leadership. 

“Withholding"  means  stopping 
payment  of  Federal  funds  to  an  agency 
receiving  Title  I  assistance  and  stopping 
that  agency's  authority  to  charge  costs 


to  a  Title  I  project  for  the  period  of  time 
the  agency  is  in  violation  of  a 
requirement. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec.  408  of 
GEPA.  20  U.S.C.  1221e-3(a)(l)) 

§  1 16.6  Abbreviations  that  are  frequently 
used. 

The  following  abbreviations  are  used 
frequently  in  this  part  and  45  CFR  Parts 
116a  through  116d: 

“ADA"  stands  for  average  daily 
attendance. 

"EDGAR”  stands  for  the  Education 
Division  General  Administrative 
Regulations. 

“ESEA”  stands  for  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

"GEPA”  stands  for  the  General 
Education  Provisions  Act. 

“LEA”  Stands  ior  local  educational 
agency. 

“MEP"  stands  for  monitoring  and 
enforcement  plan. 

“SEA"  stands  for  State  educational 
agency. 

(Secs.  101-198,  20  U.S.C.  2701-2854;  sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l)) 

§§116.7-116.9  [Reserved] 

Subpart  B— Allocation  of  Title  I  Funds 

§116.10  Amount  of  funds  available  for 
Title  I  grants. 

(a)  Grants  to  SEAs.  The  Secretary 
annually  notifies  an  SEA  of  the  amount 
of  funds  the  SEA  is  eligible  to  receive 
for  the  next  fiscal  year  for — 

(1)  Allocation  to  State  agencies  under 
paragraph  (b)  of  this  section  and  to 
LEAs  under  paragraph  (c)  of  this 
section; 

(2)  State  administration  of  Title  I 
programs;  and 

(3)  If  applicable,  projects  under  45 
CFR  Part  116d  for  migratory  children  of 
migratory  agricultural  workers  or 
fishers. 

(b)  Grants  to  State  agencies.  The  SEA 
shall  annually  notify  each  eligible  State 
agency  of  the  amount  of  Title  I  funds 
that  the  Secretary  has  determined  the 
State  agency  is  eligible  to  receive  under 
45  CFR  Parts  116b  or  116c  for  the  next 
fiscal  year. 

(c)  Grants  to  LEAs.  The  SEA.  on  the 
basis  of  State  and  county  allocations 
provided  by  the  secretary  and  on  the 
basis  of  other  data,  shall  annually — 

(1)  Determine  the  amount  of  Title  I 
funds  that  each  LEA  is  eligible  to 
receive  under  45  CFR  Part  116a  for  the 
next  fiscal  year;  and 

(2)  Notify  each  LEA  of  the  amount 
determined  under  paragraph  (c)(1)  of 
this  section. 

(d)  Payments  to  the  Department  of  the 
Interior.  The  Secretary  annually 
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determines  the  amount  of  Title  I  funds 
allotted  for  payments  to  the  Secretary  of 
the  Interior  to  meet  the  special 
educational  needs  of  educationally 
deprived  Indian  children. 

(Sec.  1111,  20  U.S.C.  2711) 

§§116.11-116.19  [Reserved] 

Subpart  C— Documents  a  State  Must 
Submit  Before  Receiving  Title  I  Funds 

§  116.20  State  application. 

(a)  Submission  of  the  State 
application.  A  State  that  wishes  to 
receive  Title  I  funds,  except  funds  for  a 
project  for  migratory  children  covered 
by  45  CFR  Part  116d,  shall  have  on  file 
with  the  Secretary  an  application  that — 

(1)  Has  been  properly  submitted  to  the 
Secretary  by  the  SEA  of  that  State;  and 

(2)  Meets  the  requirements  of 
paragraph  (b)  of  this  section. 

(b)  Contents  of  the  State  application. 
The  application  required  by  paragraph 

(a)  of  this  section  must  include — 

(1)  Satisfactory  assurances  that  the 
SEA  will  comply  with  all  applicable 
requirements  of — 

(1)  The  Title  I  statute  and  regulations; 

(ii)  EDGAR;  and 

(iii)  GEPA  (Section  435  of  GEPA, 
which  specifically  requires  that  an 
application  contain  certain  assurances); 
and 

(2)  Any  additional  information  that 
the  Secretary  considers  necessary  to 
make  the  findings  required  under 
section  182  of  Title  I  pertaining  to 
approval  of  applications. 

(Sec.  162,  20  U.S.C.  2802;  Sec.  182,  20  U.S.C. 
2832;  Sec.  435  of  GEPA,  20  U.S.C.  1232d) 

§116.21  State  monitoring  and 
enforcement  plan  (MEP). 

(a)  Submission  of  the  MEP.  An  SEA 
that  receives  Title  I  assistance  shall 
submit  to  the  Secretary — 

(1)  A  single  MEP  that  covers  all  Title  I 
programs;  or 

(2)  A  separate  MEP  for  each  of  the 
four  categories  of  Title  I  programs 
described  in  §  116.3. 

(b)  Frequency  of  submission. 

(1)  The  SEA  shall  submit  the  MEP,  or 
MEPs,  required  under  paragraph  (a)  of 
this  section  at  the  times  the  Secretary 
prescribes. 

(2)  In  any  case,  this  shall  be  at  least 
once  every  three  years. 

(c)  Contents  of  the  MEP.  The  MEP 
must  include — 

(1)  A  report  of  the  Title  I  monitoring 
and  enforcement  activities  that  the  SEA 
has  conducted  since  submitting  its 
previous  MEP; 

(2)  A  schedule  of  regular  visits  by  SEA 
personnel  to  Title  I  projects  that  meets 
the  requirements  in  §  116.151; 


(3)  A  statement  of  the  matters  to  be 
reviewed  during  the  site  visits  that 
meets  the  requirements  in  §  116.151; 

(4)  A  description  of  the  SEA’s 
procedures  for  verifying  information 
provided  by  LEAs  and  State  agencies, 
including  the  use  of  other  sources 
available  to  the  SEA  to  verify  that 
information; 

(5)  A  description  of— 

(i)  The  State’s  procedures  for 
conducting  regular  audits  of  Title  I 
expenditures  made  by  LEAs  and  State 
agencies  under  §  116.190;  and 

(ii)  The  SEA’s  procedures  for 
resolving  audit  findings  and 
recommendations  under  §  §  116.191- 
116.196; 

(6)  A  description  of  the  SEA's 
procedures  for  resolving  direct 
complaints  and  appeals  under 
§§  116.180-116.188;  and 

(7)  A  description  of  the  SEA’s 
methods  for  determining  that  LEAs  are 
in  compliance  with  the  requirements  in 
45  CFR  116a.80-116a.82  and  45  CFR 
116a.94-116a.99  concerning  the  equitable 
provision  of  services  to  children 
enrolled  in  private  schools. 

(d)  Amendments.  An  SEA  shall  submit 
to  the  Secretary  amendments  to  an  MEP 
whenever  the  SEA  has  substantially 
changed  a  policy  or  procedure  that  is 
described  in  that  MEP. 

(Sec.  171,  20  U.S.C.  2821) 

§§116.22-116.29  [Reserved] 

Subpart  D— Program  Requirements 
That  Apply  To  All  Agencies  That 
Receive  Title  I  Funds 

Participation 

§  1 16.30  Teacher  and  school  board 
participation. 

An  agency  that  receives  Title  I 
assistance  shall — 

(a)  Involve  the  following  persons  in 
both  planning  for  Title  I  projects  and 
evaluating  their  effectiveness: 

(1)  Teachers  in  schools  participating 
in  the  Title  I  project. 

(2)  School  boards,  or  comparable 
authorities,  that  have  jurisdiction  over 
the  schools  participating  in  the  Title  I 
project  and  are  responsible  to  the 
public;  and 

(b)  Make  available  to  the  persons 
described  in  paragraph  (a)  of  this 
section  a  copy  of  the  Title  I  project 
evaluation  required  by  §  116.130  so  that 
those  persons  can  use  the  evaluation  in 
planning  and  improving  projects  to  be 
carried  out  in  subsequent  years. 

(Sec.  124(i),  20  U.S.C.  2743(i)) 

§116.31  Parental  participation. 

(a)  Required  parental  participation. 
An  agency  that  receives  Title  I 


assistance  shall  give  the  parents  of 
children  participating  in  Title  I  projects 
an  opportunity  to— 

(1)  Participate  in  establishing  Title  I 
projects; 

(2)  Make  recommendations 
concerning  the  instructional  goals  of 
Title  I  projects;  and 

(3)  Assist  their  children  in  achieving 
the  instructional  goals. 

(b)  Information  for  parents.  In  order  to 
facilitate  the  parental  participation 
described  in  paragraph  (a)  of  this 
section,  the  agency  that  receives  Title  1 
assistance  shall  inform  the  parents  of 
children  participating  in  its  Title  I 
projects  of — 

(1)  The  instructional  goals  of  the 
current  Title  I  projects;  and 

(2)  The  progress  that  their  children  are 
making  toward  achieving  the 
instructional  goals. 

(c)  Other  applicable  regulations  on 
parental  involvement.  Title  45  CFR  Parts 
116a  and  116d  contain  additional 
requirements  for  parental  involvement 
in  the  Title  I  projects  covered  by  those 
parts. 

(Sec.  124(j),  20  U.S.C.  2734(j)) 

§§116.32-116.39  [Reserved] 

Consultation  and  Coordination 

§  1 16.40  Coordination  with  other 
programs. 

(a)  An  agency  that  receives  Title  1 
assistance  shall  demonstrate  in  its  Title 
I  project  application  that — 

(1)  In  developing  its  Title  I  project,  it 
has  taken  into  consideration  the  benefits 
and  services  that  are  or  may  be 
available,  during  the  period  covered  by 
the  application,  through  other  public  and 
private  agencies,  organizations,  or 
individuals;  and 

(2)  In  order  to  avoid  duplication  of 
effort  and  to  ensure  that  all  projects 
complement  each  other,  it  has 
considered  suggestions  and  offers  of 
assistance  made  by  other  agencies. 

(b)  The  Secretary  strongly  encourages 
the  agency  to  coordinate  Title  I 
instructional  services  with  services 
provided  under  other  programs, 
including  the  regular  instructional 
program  provided  by  the  LEA. 

(Sec.  124(f)(1),  20  U.S.C.  2734(f)(1)) 

§  1 16.41  Coordination  of  health,  nutrition, 
or  social  services. 

(a)  Requests  for  assistance.  (1)  Before 
an  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  for 
health,  nutrition,  or  social  services,  it 
must  ask  the  SEA  for  assistance  in 
locating  and  using  other  Federal  and 
State  programs  that  provide  these 
services. 
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(2)  In  its  request  for  the  assistance 
described  in  paragraph  (a)(1)  of  this 
section,  the  agency  shall  ask  the  SEA  for 
information  concerning — 

(i)  Other  programs  that  provide  the 
types  of  health,  nutrition,  or  social 
services  that  the  agency  wishes  to 
provide  with  Title  I  funds; 

(ii)  The  types  of  services  provided  by 
these  programs;  and 

(iii)  The  conditions  and  procedures  for 
obtaining  the  services  under  these  other 
programs. 

(b)  Approval  by  the  SEA.  The  SEA 
may  approve  the  use  of  Title  I  funds  for 
health,  nutrition,  or  social  services  only 
if — 

(1)  The  services  are  designed  to 
address  an  identified  need  of  the 
children  who  have  been  selected  to 
participate  in  the  Title  I  project;  and 

(2)  The  funds  and  services  available 
from  other  programs  are  being  fully  used 
and  are  inadequate  to  meet  the 
identified  needs  of  the  children  who  are 
eligible  to  participate  in  the  Title  I 
project. 

(Sec.  124(f)(2),  20  U.S.C.  2734(f)(2)) 

§  1 16.42  Simultaneous  use  of  Title  I  funds 
and  other  funds. 

If  an  agency  that  receives  Title  I 
assistance  does  not  meet  the 
requirements  in  §  116.140(c),  the  agency 
may  simultaneously  use  Title  I  funds 
and  funds  from  other  sources  to  finance 
portions  of  a  particular  service  or 
project  if — 

(a)  The  agency  clearly  and  separately 
identifies  the  portion  of  the  service  or 
project  supported  with  Title  I  funds,  and 
the  portion  or  portions  supported  by 
each  other  source  of  funds;  and 

(b)  The  agency  maintains  records  that 
are  adequate  to  document  that  all  Title  I 
funds  are  spent  in  compliance  with  all 
applicable  Title  I  requirements. 

(Sec.  124(f),  20  U.S.C.  2734(f);  Sec.  173,  20 
U.S.C.  2823) 

§  116.43  Jointly  operated  projects. 

Two  or  more  agencies  may  apply  to 
operate  a  Title  I  project  jointly  if — 

(a)  The  agencies  have  entered  into  an 
agreement  for  carrying  out  the  jointly 
operated  project;  and 

(b)  The  terms  of  the  agreement  are 
specified  in  a  joint  Title  I  project 
application. 

(Sec.  124(o),  20  U.S.C.  2734(o)) 

§§  116.44-116.49  (Reserved) 

Project  Design 

§  1 16.50  Use  of  evaluations  in  planning. 

An  agency  that  receives  Title  I 
assistance  shall  use  the  results  of  the 
evaluations  required  under  §  116.130  in 
planning  effective  Title  I  projects. 


(Sec.  124(g),  20  U.S.C.  2734(g)) 

§  1 16.51  Sufficient  size,  scope,  and  quality 
of  projects. 

An  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  for  a 
project  only  if — 

(a)  The  educational  objectives  of  the 
project  are  directly  related  to  one  or 
more  of  the  special  educational  needs  of 
the  children  participating  in  the  project; 

(b)  The  resources  to  be  used  in  the 
project  and  the  plans  for  their  use  are 
consistent  with  and  show  reasonable 
promise  of  meeting  the  educational 
objectives  of  the  project;  and 

(c)  The  project  is  concentrated  on  a 
sufficiently  limited  number  of  services 
and  a  sufficiently  limited  number  of 
children  to  show  reasonable  promise  of 
meeting  the  educational  objectives  of 
the  project. 

(Sec.  124(d),  20  U.S.C.  2734(d)) 

§  1 16.52  Prohibition  against  using  Title  I 
funds  to  provide  general  aid. 

Except  as  provided  in  45  CFR 
116a.71(d)  and  45  CFR  116a.72-116a.74, 
an  agency  that  receives  Title  I 
assistance — 

(a)  Shall  use  Title  I  funds  only  for 
projects  that  are  designed  to  meet,  and 
have  the  effect  of  meeting,  the  special 
educational  needs  of  the  eligible 
children  that  are  selected  to  participate 
in  the  project;  and 

(b)  May  not  use  Title  I  funds  for  a 
project  that  has  been  designed  to  meet, 
or  will  have  the  effect  of  meeting,  the 
general  needs  of — 

(1)  A  school; 

(2)  The  agency; 

(3)  An  entire  grade;  or 

(4)  The  student  body  at  large  in  a 
school. 

(Sec.  124(a),  20  U.S.C.  2734(a)) 

§  1 16.53  Minimum  expenditure  for  a  Title  I 
project. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  Title  I  project  must 
involve  expenditures  of  at  least  $2,500  of 
Title  I  funds. 

(b)  An  SEA  may  reduce  the  minimum 
expenditure  requirement  in  paragraph 
(a)  of  this  section  if  the  SEA  determines 
that  it  is  impossible  for  the  agency  that 
is  receiving  Title  I  assistance  to — 

(1)  Meet  the  requirement  on  its  own; 
or 

(2)  Join  with  another  agency  or 
agencies  for  the  purpose  of  meeting  the 
requirement,  for  reasons  such  as — 

(i)  The  distance  between  the  agencies; 
or 

(ii)  The  difficulty  of  travel  between 
the  agencies. 

(Sec.  124(d),  20  U.S.C.  2734(d)) 


§  1 16.54  Sustaining  educational  gains. 

(a)  In  developing  a  project  to  be 
assisted  with  Title  I  funds,  an  agency 
shall  consider  including  components 
designed  to  sustain  the  educational 
gains  of  children  participating  in  the 
project  beyond  the  school  year  during 
which  the  agency  conducts  the  project. 

(b)  Examples  of  components  the 
agency  may  consider  in  meeting  the 
requirement  in  paragraph  (a)  of  this 
section  include,  but  are  not  limited  to— 

(1)  Summer  school  projects; 

(2)  Projects  at  the  intermediate  level — 
for  example,  junior  high  or  middle 
school  projects;  and 

(3)  Projects  at  the  secondary  school 
level. 

(Sec.  124(k),  20  U.S.C.  2734(k)) 

§  1 1 6.55  Individualized  educational  plan. 

The  Secretary  encourages  an  agency 
that  receives  Title  I  assistance  to 
develop,  if  feasible,  an  individualized 
educational  plan  for  each  child  that 
participates  in  the  Title  I  project.  The 
plan  shall  be — 

(a)  Agreed  to  by  a  representative  of 
the  agency,  the  child’s  Title  I  teacher,  a 
parent  of  the  child,  and,  if  appropriate, 
the  child;  and 

(b)  Evaluated  periodically  and  revised 
accordingly. 

(Sec.  129,  20  U.S.C.  2739) 

§§  1 16.56-1 16.59  [Reserved] 

Personnel 

§  1 1 6.60  Training  education  aides  and 
volunteers. 

An  agency  operating  a  Title  I  project 
that  includes  education  aides  or 
volunteers  shall  provide  to  those 
education  aides  and  volunteers  training 
that — 

(a)  Is  directly  related  to  a  Title  I 
service  that — 

(1)  Is  being  provided  during  the  fiscal 
year  in  which  the  training  is  provided;  or 

(2)  Will  be  provided  during  the  next 
fiscal  year;  and 

(b)  Includes  the  participation  of  the 
professional  staff  who  are,  or  will  be, 
assisted  by  the  education  aides  and 
volunteers. 

(Sec.  124(1),  20  U.S.C.  2734(1)) 

§  1 1 6.6 1  Noninstructional  duties. 

(a)  Conditions  for  assigning  Title  l 
instructional  personnel.  An  agency  that 
receives  Title  I  assistance  may  assign 
instructional  personnel  paid  with  Title  I 
funds  to  certain  duties  that  are  not 
related  to  classroom  instruction  and  that 
do  not  benefit  only  the  children 
participating  in  the  Title  I  project,  if — 

(1)  These  noninstructional  duties  are 
limited,  rotating,  and  supervisory; 
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(2)  Personnel  with  functions  similar  to 
those  of  the  Title  I  personnel,  but  who 
are  not  paid  with  Title  I  funds,  are 
assigned  to  these  noninstructional 
duties  at  the  same  school  site; 

(3)  These  noninstructional  duties  do 
not  include  substitute  teaching  or 
regular  supervision  of  a  homeroom  that 
includes  children  who  are  not 
participating  in  the  Title  I  project; 

(4)  The  Title  I  personnel  do  not 
perform  any  duties  for  pay  that  non- 
Title  I  personnel  perform  without  pay; 
and 

(5)  The  proportion  of  total  work  time 
that  Title  I  personnel  spend  performing 
these  noninstructional  duties  does  not 
exceed  the  lessor  of  either — 

(i)  The  proportion  of  total  work  time 
that  non-Title  I  personnel  spend 
performing  these  noninstructional 
duties;  or 

(ii)  Ten  percent  of  the  Title  I  person’s 
total  work  time. 

(b)  Examples.  Examples  of  the  types 
of  noninstructional  duties  that  might 
meet  the  conditions  in  paragraph  (a)  of 
this  section  include  hall  duty,  lunchroom 
supervision,  playground  supervision, 
and  other  tasks  commonly  shared 
among  the  staff  in  a  school. 

(Sec.  124(a),  20  U.S.C.  2734(a)) 

§§116.62-116.69  [Reserved] 

Allowable  Costs 

§  1 16.70  Allowable  costs  under  EDGAR. 

Subject  to  the  requirements  in 
§  116.71,  an  agency  that  receives  Title  I 
assistance  may,  in  accordance  with  the 
requirements  in  Subpart  F  of  45  CFR 
Part  100b  of  EDGAR,  use  those  funds  to 
meet  the  direct  costs  of  project  activities 
and  certain  indirect  costs  of  project 
activities. 

(Sec.  101-198,  20  U.S  C.  2701-2854;  Sec. 
408(a)(1)  of  GEPA,  20  U.S.C.  1221e-3(a)(l}) 

§  1 16.71  Specific  requirements  concerning 
allowable  costs  under  Title  I. 

In  addition  to  meeting  the 
requirements  concerning  allowable 
costs  in  Subpart  F  of  45  CFR  Part  100b  of 
EDGAR,  an  agency  that  receives  Title  I 
assistance  shall  use  those  funds  in 
compliance  with  the  requirements  in  the 
Title  I  statute  and  Title  I  regulations, 
including  the  requirements  in  §  §  116.72- 
116.81. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec. 
408(a)(1)  of  GEPA.  20  U.S.C.  1221e-3(a)(l)) 

§  1 16.72  Use  of  Title  I  funds  for  planning. 

(a)  Subject  to  the  limitation  on  amount 
in  paragraph  (b)  of  this  section,  an 
agency  may  use  Title  I  funds  for  planing 
if — 

(1)  The  planning  directly  relates  to  a 
Title  I  project  and  results,  or  is 


reasonably  likely  to  result,  in  a  Title  I 
project;  and 

(2)  The  Title  I  funds  are  needed  for 
planning  because — 

(i)  Of  the  innovative  nature  of  the 
project;  or 

(ii)  The  agency  lacks  the  resources 
that  are  required  to  plan  adequately  for 
the  project. 

(b)  During  a  fiscal  year  the  amount  of 
Title  I  funds  that  an  agency  may  use  for 
the  planning  described  in  paragraph  (a) 
of  this  section  may  not  exceed  the  larger 
of — 

(1)  One  percent  of  the  total  amount  of 
Title  I  funds  received  by  that  agency  for 
that  fiscal  year;  or 

(2)  $2,000. 

(Sec.  124(a),  20  U.S.C.  2754(a);  Sec.  124(c),  20 
U.S.C.  2734(c)) 

§  1 16.73  Use  of  Title  I  funds  for  State 
administration. 

An  SEA  shall  comply  with  the  specific 
requirements  in  §  116.101  concerning  the 
use  of  Title  I  funds  for  State 
administration. 

(Sec.  194,  20  U.S.C.  2844;  Sec.  510  of  Title  V, 

20  U.S.C  3150) 

§  1 16.74  Use  of  Title  I  funds  for  health, 
nutrition,  or  social  services. 

An  agency  may  use  Title  I  funds  for 
health,  nutrition,  or  social  services  only 
if  the  requirements  in  §  116.41  are  met. 

(Sec.  124(f)(2),  20  U.S.C.  2734(f)(2)) 

§  1 16.75  Use  of  Title  I  funds  for  training 
eligible  persons. 

(a)  An  agency  may  use  Title  I  funds  to 
train — 

(1)  Staff  members  paid  with  Title  I 
funds,  advisory  council  members,  and 
volunteers  who  will  perform  services  in 
a  Title  I  project; 

(2)  Regular  classroom  teachers  paid 
with  non-Federal  funds  or  staff 
specialists  paid  with  non-Federal  funds 
if  those  persons  provide  instructional 
services  to  participating  children  or 
children  who  will  participate  in  the  next 
school  year;  and 

(3)  Principals  of  schools  in  which 
children  who  participate  in  a  Title  I 
project  or  who  will  participate  in  the 
next  school  year  are  enrolled. 

(b)  Scope  of  the  training.  The  training 
referred  to  in  paragraph  (a)  of  this 
section  must  be — 

(1)  Directly  related  to  the  Title  I 
services  to  be  provided  during  the 
school  year  in  which  the  training  is 
being  provided  or  in  the  next  school 
year; 

(2)  Directly  related  to  the  functions 
that  the  persons  receiving  the  training 
provide  for  the  children  participating  in 
the  Title  I  project;  and 


(3)  Necessary  to  meet  the  needs  of  the 
participating  children. 

(c)  Other  requirements.  (1)  The 
training  for  education  aides  and 
volunteers  must  also  meet  the 
requirements  of  §  116.60. 

(2)  The  training  of  advisory  council 
members  must  also  meet  the 
requirements  of  45  CFR  116a.l61. 

(Sec.  124(a),  20  U.S.C.  2734(a);  Sec.  124(1),  20 
U.S.C.  2734(1);  Sec.  125(d),  20  U.S.C.  2735(d)) 

§  1 16.76  Use  of  Title  I  funds  for  bonus 
pay. 

An  agency  may  use  Title  I  funds  to 
pay  teachers  amounts  in  excess  of 
regular  salaries  as  a  bonus  for  services 
in  Title  I  project  areas  and  project 
schools. 

(Sec.  124(a),  20  U.S.C.  2734(a)) 

§  1 16.77  Use  of  Title  I  funds  for 
evaluation. 

An  agency  that  receives  Title  I 
assistance  shall  comply  with  the 
requirements  in  §  116.130  concerning  the 
use  of  Title  I  funds  for  evaluation. 

(Sec.  124(g),  20  U.S.C.  2734(g)) 

§  1 16.78  LEA's  use  of  Title  I  funds  for 
selecting  children  to  receive  Title  I 
services. 

An  LEA  that  receives  Title  I 
assistance  may,  in  accordance  with  45 
CFR  116a.l03,  use  Title  I  funds  for  the 
cost  of  selecting  children  to  receive  Title 
I  services  from  among  children  that  the 
LEA  has  already  identified  as 
educationally  deprived. 

§  1 16.79  LEA’s  use  of  title  I  funds  for 
expenses  related  to  advisory  councils. 

To  the  extent  permitted  under  45  CFR 
§  116a.l62,  an  LEA  that  receives  Title  I 
assistance  may  use  Title  I  funds  for 
expenses  related  to  advisory  councils. 
(Sec.  125,  20  U.S.C.  2735) 

§  1 16.80  Use  of  Title  I  funds  for 
construction. 

An  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  for 
construction  of  school  facilities,  as 
defined  in  §  116.5,  only  if — 

(a)  The  agency  meets  the  construction 
requirements  in  45  CFR  100b.600  of 
EDGAR; 

(b)  The  agency  demonstrates  in  its 
Title  I  application  that — 

(1)  The  proposed  construction  is 
essential  to  the  success  of  the  Title  I 
project;  and 

(2)  It  has  made  every  reasonable 
effort  to  find  other  funds  to  pay  for  the 
construction  before  applying  to  use  Title 
I  funds  for  that  purpose; 

(c)  The  proposed  construction  is 
consistent  with  the  overall  State  plan  for 
the  construction  of  school  facilities; 
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(d)  The  proposed  construction  meets 
the  labor  standards  in  section  433  of 
GEPA; 

(e)  The  plans  for  the  proposed  school 
facility  meet  any  standards  that  the 
Secretary  prescribes  to  ensure  that 
school  facilities  constructed  with  Title  I 
funds  are — to  the  extent  appropriate  in 
view  of  the  uses  to  be  made  of  the 
facilities — accessible  to  and  usable  by 
handicapped  persons;  and 

(f)  In  developing  plans  for  the 
proposed  school  facility,  the  agency  has 
given  adequate  consideration  to¬ 
ll)  Excellence  of  architecture  and 

design;  and 

(2)  The  inclusion  of  works  of  art, 
which  may  represent  up  to  one  percent 
of  the  cost  of  the  facility. 

(Sec.  124(a).  20  U.S.C.  2734(a);  Sec.  124(n),  20 
U.S.C.  2734(n)) 

§  1 16.81  Use  of  Title  I  funds  for 
equipment. 

An  agency  that  receives  Title  I 
assistance  may  use  Title  I  funds  to 
purchase  equipment  only  if  the  agency 
demonstrates  in  its  Title  I  application 
that — 

(a)  The  equipment  is  needed  to 
operate  effectively  the  Title  I  project; 

(b)  In  meeting  the  needs  of  the  Title  I 
Project,  it  has  made  every  Reasonable 
effort  to  use  equipment  that  it  already 
has;  and 

(c)  It  has  made  every  reasonable 
effort  to  find  other  funds  to  pay  for  the 
equipment  before  applying  to  use  Title  I 
funds  for  that  purpose. 

(Sec.  124(a).  20  U.S.C.  2734(a)) 

§§116.82-116.89  [Reserved] 

Subpart  E— Fiscal  Requirements  that 
Apply  to  All  Agencies  that  Receive 
Title  I  Funds 

§  1 16.90  Prohibition  against  considering 
Title  I  funds  in  determining  State  aid. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  State  may  not 
consider  Title  I  funds  in  determining — 

(1)  The  eligibility  of  an  LEA  for  State 
aid;  or 

(2)  The  amount  of  State  aid  to  be  paid 
to  the  LEA  for  the  free  public  education 
of  children. 

(b)  The  State  may  provide  additional 
State  funds  to  an  LEA  on  the  basis  of 
the  LEA’s  eligibility  for,  or  receipt  of. 
Title  I  funds. 

(Sec.  174,  20  U.S.C.  2824)) 

§  .1 1 6.9 1  Maintenance  of  effort. 

(a)  Basic  standard.  (1)  Except  as 
provided  in  §  116.92  and  paragraphs  (f) 
and  (g)  of  this  section,  an  SEA  may 
approve  a  title  I  application  from  an 
LEA  or  State  agency  only  if  that  agency 


demonstrates  the  following  in  the 
application:  Its  expenditures  of  State 
and  local  funds  for  the  free  public 
education  of  children — on  an  aggregate 
or  per  pupil  basis — are  not  less  for  (i) 
the  first  fiscal  year  preceding  the  fiscal 
year  in  which  the  agency  is  applying  for 
Title  I  funds  than  for  (ii)  the  second 
proceding  fiscal  year. 

(2)  Except  if  the  LEA  or  State  agency 
did  not  participate  in  Title  I  in  the 
preceding  fiscal  year,  the  agency  may 
not  use  as  a  second  preceding  fiscal 
year  a  fiscal  year  that  the  agency  did 
not  use  as  a  first  preceding  fiscal  year 
on  a  previous  application. 

(b)  Meaning  of  "per pupil  basis”.  As 
used  in  this  section,  “per  pupil  basis’* 
means  per  child  included  in  ADA. 

(c)  Expenditures  to  be  considered.  The 
expenditures  the  SEA  shall  consider  in 
determining  the  LEA’s  or  State  agency’s 
compliance  with  the  basic  standard  in 
paragraph  (a)  of  this  section  are — 

(1)  State  and  local  expenditures  for 
free  public  education.  These  include 
expenditures  for  administration, 
instruction,  attendance,  health  services, 
pupil  transportation,  plant  operation  and 
maintenance,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  activities;  and 

(2)  expenditures  of  Federal  funds  for 
free  public  education  for  which  the  LEA 
or  State  agency  is  not  accountable  to  the 
Federal  Government.  These  include 
expenditures  of  funds  under  the  School 
Assistance  in  Federally  Affected  Areas 
program. 

(d)  Expenditures  not  to  be  considered. 
The  SEA  may  not  consider  the  following 
expenditures  in  determining  the  LEA’s 
or  State  agency’s  compliance  with  the 
basic  standard  in  paragraph  (a)  of  this 
section: 

(1)  Any  expenditures  for  community 
services,  capital  outlay,  or  debt  services. 

(2)  Any  expenditures  of  Federal  funds 
for  which  the  agency  is  accountable  to 
the  Federal  Government.  These  include 
expenditures  made  from  funds  provided 
under  Title  I  or  Part  B  (Instructional 
materials  and  school  library  resources) 
and  Part  C  (improvement  in  local 
educational  practice)  of  Title  IV. 

(e)  Rounding  off  expenditures.  For 
purposes  of  determining  compliance 
with  the  basic  standard  in  paragraph  (a) 
of  this  section,  expenditures  may  be 
rounded  off  in  the  following  manner: 

(1)  Per  pupil  expenditures  for  each  of 
the  fiscal  years  being  compared  may  be 
rounded  to  the  nearest  ten  dollars. 

(2)  The  aggregate  expenditures  for 
each  of  the  fiscal  years  being  compared 
may  be  rounded  to  the  nearest  100 
dollars. 

(f)  Two  percent  leeway.  For  purposes 
of  determining  the  LEA’s  or  State 


agency's  compliance  with  the  basic 
standard  in  paragraph  (a)  of  this  section, 
the  SEA  may  disregard  a  decrease  of 
less  than  two  percent  from  the  second 
preceding  fiscal  year  to  the  first 
preceding  fiscal  year. 

(g)  Substantial  compliance. — (1) 
Standard.  The  SEA  shall  consider  the 
LEA  or  State  agency  to  be  in  compliance 
with  the  basic  standard  in  paragraph  (a) 
of  this  section  if — 

(1)  The  LEA  or  State  agency  submits  a 
written  request  asking  the  Secretary  to 
determine  that  the  LEA  or  State  agency 
is  in  substantial  compliance  with  the 
basic  standard  in  paragraph  (a)  of  this 
section; 

(ii)  The  written  request  referred  to  in 
paragraph  (g)(l)(i)  of  this  section 
demonstrates  that  any  decrease  in 
expenditures  from  the  second  preceding 
fiscal  year  to  the  first  preceding  fiscal 
year  did  not  result  in  any  decrease  in 
the  level  of  services  that  the  LEA  or 
State  agency  provides;  and 

(iii)  The  Secretary  issues  a  written 
determination  that  the  LEA  or  State 
agency  is  in  substantial  compliance  with 
the  basic  standard  in  paragraph  (a)  of 
this  section. 

(2)  Example.  An  example  of  a 
situation  that  would  meet  the  standard 
in  paragraph  (g)(1)  of  this  section  is  a 
change  in  staffing  at  an  agency  resulting 
in  a  lower-paid  employee  providing  the 
same  level  of  service  previously 
provided  by  a  higher-paid  employee. 

(Sec.  126(a),  20  U.S.C.  2736(a)) 

§  1 16.92  Waiver  of  the  maintenance  of 
effort  requirement. 

(a)  Waiver  authority.  Under  section 
126(a)(2)  of  Title  I  (Waiver  of 
maintenance  of  effort),  the  Secretary 
may  waive  the  maintenance  of  effort 
requirements  in  §  116.91  for  a  particular 
LEA  or  State  agency  for  one  fiscal  year 
if  the  Secretary  determines  that  the 
waiver  is  equitable  because  of 
exceptional  and  unforeseen 
circumstances. 

(b)  Waiver  request.  An  LEA  or  State 
agency  that  has  not  maintained  its  fiscal 
effort  as  required  in  §  116.91  may  ask 
the  Secretary  to  grant  a  waiver  of  that 
requirement  by  submitting  a  waiver 
request  that  includes — 

(1)  A  statement  of  the  expenditures 
for  the  two  fiscal  years  being  compared; 

(2)  A  statement  of  the  difference 
between  (i)  the  agency’s  level  of  fiscal 
effort  in  the  preceding  fiscal  year  and 
(ii)  the  agency's  level  of  fiscal  effort  in 
the  second  preceding  fiscal  year;  and 

(3)  A  description  of  the  circumstances 
that  the  agency  considers  to  be 
"exceptional  and  unforeseen.” 

(c)  Secretary's  criteria.  The  Secretary 
considers  granting  a  waiver  under 
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paragraph  (a)  of  this  section  only  if  the 
Secretary  determines  that — 

(1)  The  agency  requesting  the  waiver 
used  every  opportunity  available  under 
State  and  local  laws  to  maintain  the 
necessary  level  of  expenditures;  and 

(2)  The  failure  to  maintain  effort  was 
due  to — 

(i)  A  natural  disaster; 

(ii)  A  major  and  unforeseen  decline  in 
State  or  local  financial  resources,  such 
as  a  major  loss  of  tax  base  not  due  to 
public  or  governmental  actions: 

(iii)  A  major  and  unforeseen  decline  in 
Federal  funds  for  free  public  education 
and  for  which  the  agency  is  not 
accountable  to  the  Federal  Government; 

(iv)  An  extended  strike;  or 

(v)  Other  exceptional  and  unforeseen 
circumstances,  which  may  not  include 
referenda  or  acts  of  State  legislatures, 
school  boards,  or  other  governmental 
bodies. 

(d)  Actions  resulting  from  a  waiver.  If 
the  Secretary  grants  a  waiver  under 
paragaph  (a)  of  this  section — 

(1)  The  SEA  shall  reduce  the  affected 
agency’s  Title  I  allocation  for  the  fiscal 
year  covered  by  the  waiver  in  exact 
proportion  to  that  agency’s  failure  to 
maintain  the  effort  required  by  §  116.91; 

(2)  If  the  affected  agency  is  an  LEA, 
the  State  shall  reallocate  the  reduction 
to  other  LEAs  in  the  State  in  accordance 
with  45  CFR  116a.38;  and 

(3)  For  the  Fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  SEA  shall 
determine  the  affected  agency’s 
compliance  with  the  basic  standard  in 

§  116.91  on  the  basis  of  the  level  of  fiscal 
effort  that  would  have  been  required  if 
the  affected  agency  had  not  been 
granted  the  waiver. 

(Sec.  126(a),  20  U.S.C.  2736(a)) 

§  1 16.93  Supplement,  not  supplant. 

(a)  Basic  requirement  for  all  Title  I 
projects.  An  agency  that  receives  Title  I 
assistance — 

(1)  shall  use  Title  I  funds  to 
supplement  and — to  the  extent 
practical — increase  the  level  of  funds 
that  would,  in  the  absence  of  Title  I 
funds,  be  made  available  for  the 
education  of  children  participating  in 
Title  I  projects  from  non-Federal  sources 
for — 

(1)  Regular  programs;  and 

(ii)  The  State  phase-in  programs 
described  in  45  CFR  116a.l  18(c);  and 

(2)  May  not  use  Title  I  funds  to 
supplant  the  non-Federal  funds  referred 
to  in  paragraph  (a)(1)  of  this  section. 

(b)  Additional  requirement  for  LEAs. 
In  addition  to  meeting  the  basic 
requirement  in  paragraph  (a)  of  this 
section,  an  LEA  that  receives  Title  I 
assistance  must  comply  with  the 


supplement,  not  supplant  requirements 
in  45  CFR  116a.130-116a.143. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d)) 

§116.94  Excess  costs. 

(a)  Basic  standard.  Except  for  the 
exemptions  in  45  CFR  116a.ll8,  an 
agency  that  receives  Title  I  assistance 
shall  use  Title  I  funds  only  for  the 
excess  costs  of  a  Title  I  project. 

(b)  Meaning  of  " excess  costs”.  As 
used  in  this  section,  “excess  costs" 
means  average  per  pupil  costs  directly 
attributable  to  a  Title  I  project  over  and 
above  the  agency’s  average  per  pupil 
expenditure,  by  grade  level  or  levels,  for 
all  pupils  in  the  grades  included  in  the 
agency’s  Title  I  project. 

(c)  Presumption  of  compliance.  Any 
agency  is  presumed  to  be  in  compliance 
with  the  basic  standard  in  paragraph  (a) 
of  this  section  if  the  agency  maintains 
records  demonstrating  that  instructional 
services  provided  by  the  agency  with 
Title  I  funds  do  not  constitute  more  than 
20  percent  of  the  time — computed  on  a 
per  day,  per  week,  per  month,  or  per 
year  basis — that  a  participating  child 
would,  in  the  absence  of  Title  I  funds, 
spend  receiving  instructional  services 
from  a  particular  teacher  paid  with  non- 
Title  I  funds. 

(d)  Demonstration  of  actual 
compliance.  If  an  agency  fails  to  meet 
the  standards  for  a  presumption  of 
compliance  under  paragraph  (c)  of  this 
section,  the  agency  shall — 

(1)  Maintain  records  demonstrating 
that  the  average  per  pupil  costs  directly 
attributable  to  its  Title  I  project  exceed 
the  agency’s  average  per  pupil 
expenditure,  by  grade  level  or  levels,  for 
all  pupils  in  the  grades  included  in  the 
agency’s  Title  I  project;  or 

(2) (i)  Maintain  records  demonstrating 
that  the  agency  has  contributed  to  the 
Title  I  project  either — 

(A)  The  full-time  equivalent  number  of 
non-Title  I  funded  staff  that — in  the 
absence  of  the  Title  I  service — would 
have  been  used  to  provide  the  non-Title 

I  funded  instructional  service  that  is 
replaced  with  the  Title  I  funded  service; 
or 

(B)  The  amount  of  non-Title  I  funds 
required  to  provide  the  number  of  non- 
Title  I  funded  staff  referred  to  in 
paragraph  (d)(2)(i)(A)  of  this  section. 

(ii)  For  purposes  of  paragraph 
(d)(2)(i)(A)  of  this  section,  the  agency 
may  disregard  a  fraction  of  a  full-time 
equivalent  staff  member.  For  example,  if 
the  full-time  equivalent  number  of  staff 
members  is  3.6,  the  agency  is  only 
required  to  provide  the  equivalent  of 
three  non-federally  funded  staff  persons. 


(Sec.  126(b),  U.S.C.  2736(b);  Sec.  131,  20  U.S.C. 
2751) 

§§116.95-116.99  [Reserved] 

Subpart  F— State  and  Local 
Administrative  Responsibilities 

General 

§  1 1 6. 1 00  Applicability  of  the  regulations 
in  Subpart  F. 

(a)  The  regulations  in  this  subpart 
interpret — 

(1)  Part  C  (State  administration  of 
projects)  of  Title  I;  and 

(2)  Part  A  (Administration  of 
educational  programs  and  duties  of  the 
SEA)  of  Title  V. 

(b)  In  any  fiscal  year  in  which  the 
conditions  in  paragraph  (c)(2)  of  this 
section  are  not  met,  Part  C  of  Title  I 
applies. 

(c) (1)  In  any  fiscal  year  in  which  the 
conditions  in  paragraph  (c)(2)  of  this 
section  are  met,  Part  A  of  Title  V 
applies,  together  with  sections  162  (State 
applications),  171  (State  MEPs),  172 
(Reporting  requirements),  173  (Record¬ 
keeping,  fiscal  control,  and  fund 
accounting),  and  174  (Prohibition  of 
consideration  of  Federal  aid  in 
determining  State  aid)  of  Title  I. 

(2)  The  provisions  in  paragraph  (a)(1) 
of  this  section  apply  for  any  fiscal  year 
in  which  the  funds  appropriated  under 
section  510  (Authorization  of  payments) 
of  Title  V  are — 

(i)  Sufficient  to  pay  the  full  amount 
each  State  is  eligible  to  receive  for  State 
administration  under  section  510(a) 
(Authorization  of  payments)  of  Title  V; 
and 

(ii)  Included  in  an  act  making 
appropriations  for  the  fiscal  year  prior 
to  the  fiscal  year  in  which  those  funds 
will  be  obligated. 

(Sec.  161,  20  U.S.C.  2801;  Sec.  510  of  Title  V, 

20  U.S.C.  3150) 

§  1 16.101  Payments  for  State 
administration. 

(a)  Except  when  the  conditions  in 
§  116.100(c)(2)  are  met,  the  Secretary 
pays  each  State  an  amount  equal  to  the 
amount  spent  by  it  for  the  performance 
of  its  duties  under  Title  I,  provided  that 
the  amount  paid  by  the  Secretary  for 
any  fiscal  year  does  not  exceed  the 
greater  of — 

(1)  1.5  percent  of  the  amount  of  Title  I 
funds  allocated  to  the  State  for  that 
year;  or 

(2) (i)  $225,000;  or 

(ii)  $50,000  in  the  case  of  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

(b) (1)  Paragraph  (b)(2)  of  this  section 
applies  if,  under  paragraph  (a)  of  this 
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section,  a  State  receives  an  amount  in 
excess  of  the  greater  of — 

(1)  One  percent  of  the  amount  of  Title  I 
funds  available  to  the  State;  or 

(ii)(A)  $150,000;  or 

(B)  $25,000  in  the  case  of  Cuam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

(2)  If  a  State  receives  an  amount  in 
excess  of  the  amount  specified  in 
paragraph  (b)(1)  of  this  section,  the  State 
shall  use  that  excess — 

(1)  Exclusively  for  monitoring,  audit 
resolution,  enforcement,  or  similar 
compliance  activities;  and 

(ii)  To  supplement,  not  supplant  State 
and  local  funds  already  being  used  for 
compliance  activities. 

(c) (1)  If  the  conditions  in 

§  116.100(c)(2)  are  met,  the  Secretary 
pays  each  State  an  amount  equal  to  the 
amount  spent  by  the  State  for  the 
performance  of  its  duties  under  Title  I 
and  Title  IV. 

(2)  However,  the  Secretary  does  not 
pay  for  any  fiscal  year  more  than  the 
greater  of — 

(i)  1.75  percent  of  the  amount  of  Title  I 
and  Title  IV  funds  allocated  to  the  State 
for  that  year;  or 

(ii) (A)  $550,000;  or 

(B)  $87,000  in  the  case  of  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territory  of  the  Pacific  Islands. 

(3)  In  any  case,  however,  the 
Secretary’s  payment  is  not  less  than  the 
amount  each  State  received  for 
administration  of  Title  I  and  Title  IV 
projects  for  fiscal  year  1978. 

(d)  If  the  conditions  in  §  116.100(c)(2) 
are  met,  the  Secretary  may,  in  addition 
to  the  amount  authorized  under 
paragraph  (c)  of  this  section,  pay  each 
State  an  amount  not  to  exceed  25 
percent  of  the  amount  authorized  for 
that  State  under  paragraph  (c)  of  this 
section  if  the  SEA  — 

(1)  Uses  these  funds  solely  for 
monitoring,  audit  resolution, 
enforcement,  or  similar  compliance 
activities; 

(2)  Applies  to  receive  these  funds  and 
specifically  describes  in  its  application 
the  intended  uses  of  the  funds;  and 

(3)  Uses  these  funds  to  supplement, 
not  supplant  State  and  local  funds 
already  being  used  for  compliance 
activities. 

(Sec.  194,  20  U.S.C.  2844;  Sec.  510  of  Title  V. 

20  U.S.C.  3150) 

§  1 16.102  Payments  by  SEAs. 

Except  for  payments  for  State 
administration  described  in  §  116.101,  an 
SEA  shall  make  payments  from  Title  I 
funds  only  for  projects  that  it  has 
approved  under  §  116.110. 


(Sec.  164(b),  20  U.S.C.  2811(b)) 

§§116.103-116.109  [Reserved] 

Application  Approval 

§  116.110  SEA  approval  of  applications 
from  LEAs  and  State  agencies. 

(a)  Standards  for  approval.  An  SEA 
shall  approve  the  Title  I  application  of 
an  LEA  or  State  agency  if  the  SEA 
determines,  after  considering  the  factors 
in  paragraph  (b)  of  this  section,  that  the 
agency— 

(1)  Will  use  the  Title  I  funds  received 
under  the  application  in  compliance 
with  the  requirements  of — 

(1)  The  Title  I  statute; 

(ii)  The  Title  I  regulations; 

(iii)  GEPA,  including  the  assurances  in 
section  436; 

(iv)  EDGAR; 

(v)  Applicable  State  rules,  regulations, 
procedures,  guidelines,  and  criteria 
adopted  in  compliance  with  §  116.120; 
and 

(2)  Is  not  out  of  compliance  with — 

(i)  A  determination  by  the  SEA  or  the 
Secretary  that  the  agency  repay 
misspent  Title  I  funds;  or 

(ii)  A  compliance  agreement  under 

§§  116.210-116.214  or  §§  116.270-116.275. 

(b)  Factors  to  be  considered.  An  SEA 
may  approve  an  application  under 
paragraph  (a)  of  this  section  only  after 
the  SEA  has  considered — 

(1)  The  results  of  Federal  and  State 
audits  of  the  LEA  or  State  agency 
submitting  the  application; 

(2)  The  results  of  Federal  and  State 
monitoring  reports  of  the  LEA  or  State 
agency  submitting  the  application; 

(3)  Complaints  made  by  parents  or 
other  persons  concerning  the  agency’s 
compliance  with  Title  I  requirements; 
and 

(4)  Evaluations. 

(Sec.  164(a).  20  U.S.C.  2811;  Sec.  503(a)  of 
Title  V.  20  U.S.C.  3143(a)) 

§  1 16.1 1 1  Opportunity  for  a  hearing  on 
application  disapproval. 

(a)  An  SEA  shall  provide  reasonable 
notice  and  opportunity  for  a  hearing  to 
any  LEA  or  State  agency  whose 
application  for  Title  I  funds  under  45 
CFR  Parts  116a,  116b,  or  116c  has  been 
disapproved,  in  whole  or  in  part,  by  the 
SEA. 

(b)  An  LEA  or  State  agency  that  is 
aggrieved  by  the  SEA’s  disapproval  of 
its  application  may,  within  30  days  of 
the  disapproval,  request  a  hearing. 

(c)  Within  30  days  after  it  receives  a 
request  for  a  hearing  from  an  LEA  or 
State  agency,  the  SEA  shall  hold  the 
hearing,  on  the  record,  to  review  its 
disapproval  of  the  agency's  application. 

(d)  Wiihin  10  days  after  the  hearing, 
the  SEA  shall  issue  a  written  ruling  that 
includes — 


(1)  The  reasons  for  the  SEA’s  ruling: 
and 

(2)  Notice  of  the  LEA's  or  State 
agency’s  right  to  appeal  to  the  Secretary 
under  §  116.112. 

(Sec.  164(c),  20  U.S.C.  2811(c);  Sec.  503(c)  of 
Title  V.  20  U.S.C.  3143(c);  Sec.  425  of  GEPA. 

20  U.S.C.  1231b-2) 

§  1 16.1 12  Appeal  to  the  Secretary. 

An  LEA  or  State  agency  that  is 
aggrieved  by  the  final  action  of  an  SEA 
under  §  116.111  may  appeal  the  SEA’s 
action  to  the  Secretary  within  20  days 
after  the  agency  receives  notice  of  the 
SEA’s  final  action. 

(Sec.  164(c),  20  U.S.C.  2811(c);  Sec.  503(c)  of 
Title  V,  20  U.S.C.  3143(c);  Sec.  425(b)  of 
GEPA,  20  U.S.C.  1231b— 2(b)) 

§  1 1 6. 1 1 3  Amendments  to  the  application. 

(a)  Annual  updating  of  information  in 
a  Title  I  application.  An  LEA  or  State 
agency  shall  annually  update  its  three- 
year  Title  I  project  application  by 
submitting  to  its  SEA — 

(1)  Data  showing  that  the  LEA  or  State 
agency  has  maintained  its  fiscal  effort 
as  required  by  §  116.91; 

(2)  A  statement  of  the  amount  of  Title 
I  funds  carried  over  from  the  preceding 
fiscal  year,  and  the  amount  requested 
from  the  agency’s  current  Title  I 
application;  and 

(3)  A  budget  for  the  expenditure  of 
Title  I  funds. 

(b)  Other  amendments  to  an 
application.  An  LEA  or  State  agency 
shall  submit  to  its  SEA  amendments  to 
its  Title  I  application  and  secure  the 
SEA’s  approval  for  any  significant 
changes  (particularly  changes  resulting 
from  Federal  or  State  audits  and 
monitoring)  in  activities  to  be  conducted 
under  the  agency’s  application, 
including  changes  in — 

(1)  Services,  construction,  or 
purchases  of  equipment; 

(2)  Criteria  for  the  selection  of 
children  to  receive  a  Title  I  service; 

(3)  The  number  of  public  and  private 
school  children,  identified  by  subject 
area  and  grade  level,  who  will 
participate  in  the  Title  I  project; 

(4)  The  number  and  type  of  staff  to  be 
employed; 

(5)  The  amounts  of  Title  I  funds  to  be 
spent  for  participating  public  school 
children  and  participating  private  school 
children; 

(6)  The  agency’s  list  of  school 
attendance  areas  or  schools  designated 
for  Title  I  projects;  and 

(7)  The  grade  level  or  levels  of 
children  who  will  receive  a  previously 
approved  service. 

(Sec.  121-134,  20  U.S.C  2731-2754) 
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§§  116.114-116.119  [Reserved] 

State  Rulemaking 

§  1 16.120  Authority  for  State  rulemaking. 

Except  as  provided  in  §  116.121,  an 
*  SEA  may  adopt  reasonable  rules, 
regulations,  procedures,  guidelines, 
criteria,  or  other  requirements  that  apply 
to  Title  I  projects. 

(Sec.  165,  20  U.S.C.  2812;  Sec.  504  of  Title  V, 

20  U.S.C.  3144) 

§  116.121  Limitations  on  State  rulemaking 
authority. 

(a)  All  rules,  regulations,  procedures, 
guidelines,  criteria,  or  other 
requirements  that  an  SEA  adopts  under 
§  116.120  must  conform  to  all  applicable 
Federal  laws,  including  all  requirements 
in  the  Title  I  statute  and  regulations;  and 

(b)  The  SEA  may  not,  under  the 
authority  in  §  116.120,  prohibit  any 
practice  that  is  authorized  under  Title  I. 

(Sec.  165,  20  U.S.C.  2812;  Sec.  504  of  Title  V, 

20  U.S.C.  3144) 

§  1 1 6. 1 22  Example  of  State  rulemaking. 

(a)  An  SEA  may  adopt  reasonable 
rules  concerning  the  size,  scope,  and 
quality  of  Title  I  projects. 

(b)  For  example,  the  SEA  may  adopt 
reasonable  rules  concerning — 

(1)  The  pupil-to-staff  ratio  to  ensure 
that  Title  I  services  are  sufficiently 
concentrated; 

(2)  The  number  of  hours  per  day  that  a 
child  may  be  removed  from  a  regular 
class  to  receive  a  Title  I  service;  or 

(3)  The  number  or  categories  of 
curriculum  areas  that  may  be  included 
in  a  Title  I  project. 

(c)  An  SEA  may  not  however,  adopt 
rules  that — 

(1)  Prescribe  the  grade  levels  that 
must  be  included  in  a  Title  I  project;  or 

(2)  Prohibit  an  agency  from  including 
a  particular  curriculum  area  in  its  Title  I 
project. 

(Sec.  165,  20  U.S.C.  2812;  Sec.  504  of  Title  V, 

20  U.S.C.  3144) 

§§  116.123-116.129  [Reserved] 

Evaluation 

§116.130  Evaluation  procedures. 

(a)  To  evaluate  the  effectiveness  of  a 
Title  I  project,  an  agency  that  receives 
Title  I  assistance  shall  adopt  and  use 
effective  procedures  that  meet  the 
requirements  in  45  CFR  116a.l70- 
116a.l77,  and  in  45  CFR  Parts  116b,  116c, 
or  116d,  as  applicable. 

(b)  Required  evaluations.  The  agency 
that  receives  Title  I  assistance  shall,  at 
least  once  every  three  years,  conduct  an 
evaluation  or  series  of  evaluations 

that — 

(1)  Addresses  the  purposes  of  the  Title 
I  project; 


(2)  Analyzes  the  degree  to  which  the 
Title  I  project  has  achieved  its  goals, 
including  the  requirements  in  section  130 
(Participation  of  children  enrolled  in 
private  schools)  of  Title  I;  and 

(3)  Includes  objective  measurements 
of  educational  achievement  in  basic 
skills  over  at  least  a  twelve-month 
period  in  order  to  determine  whether  the 
effects  of  programs  conducted  during  the 
regular  school  year  have  been  sustained 
over  the  summer. 

(c)  Use  of  evaluation  results.  The 
agency  that  receives  Title  I  assistance 
shall  use  the  results  of  its  evaluations  of 
its  Title  I  project  in  planning  for  and 
improving  Title  I  projects  to  be  carried 
out  in  the  following  years. 

(Sec.  124(g),  20  U.S.C.  2734(g)) 

§§16.131-116.139  [Reserved] 
Recordkeeping 

§  116.140  Recordkeeping  requirements. 

(a)  General  standards  for  SEAs.  An 
SEA  that  receives  Title  I  assistance 
shall  keep — 

(1)  Records  that  show — 

(1)  The  amount  and  disposition  of  all 
Title  I  funds; 

(ii)  The  total  cost  of  each  Title  I 
project;  and 

(iii)  The  share  of  the  cost  provided 
from  non-Title  I  sources;  and 

(2)  Other  records  that  are  needed  to 
facilitate  an  effective  audit  of  each  Title 
I  project. 

(b)  General  standards  for  agencies 
operating  a  Title  I  project.  An  agency 
that  receives  Title  I  assistance  shall 
keep  all  records  that  the  SEA  requires. 
These  must  include — 

(1)  Records  of  Title  I  funds  that 
show — 

(1)  The  amount  of  Title  I  funds 
received; 

(ii)  How  the  agency  uses  the  funds; 

(iii)  The  total  cost  of  the  project;  and 

(iv)  The  share  of  that  cost  provided 
from  other  sources; 

(2)  Other  records  that  are  needed  to 
facilitate  an  effective  audit  of  the  Title  I 
project; 

(3)  Records  that  show  the  agency’s 
compliance  with  Title  I  requirements;  - 
and 

(4)  Records  of  significant  project 
experiences  and  results. 

(c)  Exception  for  certain  projects.  The 
SEA  need  not  require  an  LEA  to  account 
separately  for  Title  I  funds  if  the  LEA — 

(1)  Conducts  a  single  compensatory 
education  project  that — 

(1)  Meets  all  Title  I  requirements;  and 

(ii)  Is  paid  for  out  of  Title  I  funds,  as 

well  as  out  of  State  and  local  funds;  and 

(2)  Excludes,  under  45  CFR  116a.ll8, 
State  and  local  expenditures  for  that 


compensatory  education  project  in 
determining  compliance  with  the  excess 
costs  and  comparability  requirements. 

(d)  Retention  of  records.  All  records 
required  under  this  section  must  be 
retained — 

(1)  For  five  years  after  the  completion 
of  the  Title  I  project; 

(2)  Until  any  pending  audits 
concerning  the  Title  I  project  have  been 
completed;  and 

(3)  Until  all  findings  and 
recommendations  arising  out  of  any 
audits  concerning  the  Title  I  project 
have  been  finally  resolved. 

(Sec.  127(a),  20  U.S.C.  2737(a);  Sec.  173,  20 
U.S.C.  2823) 

§  1 16.141  Access  to  information. 

(a)  Access  provided  by  the  SEA. 

Except  as  provided  in  paragraph  (d)  of 
this  section,  an  SEA  shall  provide  any 
person  with  access  to  documents  related 
to  its  Title  I  project  if  that  person  has 
specifically  identified  those  documents 
in  a  written  request. 

(b)  Access  provided  by  LEAs  and 
State  agencies.  Except  as  provided  in 
paragraph  (d)  of  this  section,  an  LEA  or 
State  agency  that  applies  for  or  receives 
Title  I  funds  shall  provide  parents, 
teachers,  or  other  persons  with  access  to 
its  Title  I  project  aplication  and  all 
related  documents. 

(c)  Definition  of  access.  As  used  in 
this  section,  “access”  means — 

(1)  Inspection  of  the  documents  at  a 
reasonable  time  and  place; 

(2)  Reproduction,  on  request,  of  the 
documents  free  of  charge  or  at 
reasonable  costs;  or 

(3)  Provision  of  the  documents  for 
their  reproduction  by  the  person  who 
requests  them. 

(d)  Limitations  on  access.  An  agency 
may  not  provide  access  to  documents  or 
records  that — 

(1)  Relate  to  the  performance  of 
individually  named  children  and 
teachers;  or 

(2)  The  agency  is  prohibited  from 
releasing  under  any  applicable  laws. 

(Sec.  127(c),  20  U.S.C.  2737(c);  Sec.  173,  20 
U.S.C.  2823) 

§  1 16.142  Access  by  State  and  Federal 
auditors. 

An  agency  that  receives  Title  I 
assistance  shall  make  all  records, 
documents,  and  personnel  that  relate  in 
any  way  to  a  Title  I  project  available  to 
State  and  Federal  auditors  at  the  request 
of  those  auditors. 

(Sec.  127,  20  U.S.C.  2737;  Sec.  173,  20  U.S.C. 
2823) 
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§§116.143-116.149  [Reserved] 

State  Monitoring 

§  1 1 6. 1 50  Obligation  to  adopt  standards 
for  monitoring. 

An  SEA  shall  adopt  standards  for 
monitoring  the  effectiveness  of  the  Title 
I  projects  operated  by  LEAs  and  State 
agencies.  These  standards  must  meet 
the  standards  in  §  116.151  and  be 
consistent  with  the  MEP  that  the  SEA 
submitted  under  §  116.21. 

(Sec.  167,  20  U.S.C.  2814;  Sec.  171,  20  U.S.C. 
2821.  Sec.  506  of  Title  V,  20  U.S.C.  3146) 

§  1 16.151  Minimum  standards  for 
monitoring. 

(a)  Scope  of  monitoring.  In  monitoring 
the  effectiveness  of  Title  I  projects  in  its 
State,  an  SEA  shall — 

(1)  Determines  whether  the  Title  I 
projects  comply  with  applicable  Title  I 
requirements; 

(2)  Determine  whether  the  Title  I 
projects  are  being  implemented  in 
accordance  with  approved  project 
applications;  and 

(3)  Evaluate  the  quality  and 
effectiveness  of  the  Title  I  services  being 
provided. 

(b)  Frequency  of  on-site  visits. 
Representatives  of  the  SEA  shall —  » 

(1)  Visit,  at  least  once  every  three 
years,  each  LEA  and  State  agency  that 
operates  a  Title  I  project;  and 

(2)  Visit,  at  least  once  every  two 
years,  those  LEAs  and  State  agencies 
that  receive  the  largest  amounts  of  Title 
I  funds  or  have  a  history  of 
noncompliance  with  applicable  Title  I 
requirements. 

(c)  Issuing  monitoring  reports.  Within 
90  days  of  completing  each  visit  that  it 
conducts  under  paragraph  (b)  of  this 
section,  the  SEA  shall  issue  a  written 
monitoring  report  to  the  agency  that  was 
visited.  The  SEA  shall  include  in  the 
report  its  findings  and  recommendations 
concerning — 

(1)  The  agency’s  compliance  with 
applicable  Title  I  requirements; 

(2)  The  quality  and  effectiveness  of 
the  Title  I  project;  and 

(3)  The  need  for  corrective  action,  if 
any. 

(d)  Responding  to  monitoring  reports. 
Within  60  days  of  receiving  an  SEA 
monitoring  report  that  recommends 
improvements  or  corrective  action,  the 
monitored  agency  shall  submit  a  written 
response  to  the  SEA.  The  agency  shall 
include  in  its  response — 

(1)  A  description  of  all  steps  that  it 
has  taken,  or  will  take,  in  response  to 
the  SEA’s  recommendation  for 
improvements  or  corrective  action;  and 

(2)  If  appropriate,  a  statement  of  the 
agency's  reasons  for  not  making  the 
improvements  or  taking  all  or  a  part  of 


the  corrective  action  that  was 
recommended  by  the  SEA. 

(e)  Follow-up  on  recommendations 
for  corrective  action. 

(1)  The  SEA  shall  review  each 
response  submitted  under  paragraph  (d) 
of  this  section  to  determine  whether 
follow-up  action  is  appropriate. 

(2)  Follow-up  action  may  include  one 
or  more  of  the  following  compliance 
procedures: 

(i)  An  audit  under  §  §  116.190-116.193. 

(ii)  A  withholding  action  under 
§§  116.200-116.201. 

(iii)  A  compliance  agreement  under 
§§  116.210-116.214. 

(f)  Making  monitoring  reports 
available.  The  SEA  shall — 

(1)  Send  to  the  following  a  copy  of  the 
monitoring  report,  any  response  by  the 
LEA  or  State  agency,  and  a  statement  of 
any  follow-up  action  that  the  SEA  plans 
to  take: 

(1)  Any  Title  I  advisory  councils  that 
have  been  established  for  the  agency 
that  was  monitored. 

(ii)  State  and  local  auditors;  and 

(2)  Provide  access,  under  §  116.141,  to 
the  monitoring  report,  any  response  by 
the  LEA  or  State  agency,  and  a 
statement  of  any  follow-up  action  that 
the  SEA  plans  to  take. 

(Sec.  167,  20  U.S.C.  2814;  Sec.  506  of  Title  V. 

20  U.S.C.  3146) 

§§116.152-116.159  [  Reserved  1 
Reporting 

§  1 16.160  Reporting  to  the  Secretary. 

An  SEA  shall  submit  to  the 
Secretary — 

(a)  A  written  report  evaluating  the 
effectiveness  of  its  Title  I  projects  in 
meeting  the  special  educational  needs  of 
participating  children.  The  SEA  shall 
submit  this  report  according  to  the 
following  schedule: 

(1)  For  projects  covered  by  45  CFR 
Part  116a,  this  report  is  due  on  February 
1, 1981,  and  February  1  of  every  second 
year  thereafter. 

(2)  For  projects  covered  by  45  CFR 
Parts  116b,  116c,  or  116d,  this  report  is 
due  on  February  1  of  each  year; 

(b)  Any  reports  the  Secretary  may 
require — at  such  times  as  the  Secretary 
may  require — to  determine  the  amount 
of  funds  that  the  SEA  is  eligible  to 
receive  for  any  fiscal  year;  and 

(c)  All  reports  specifically  required  in 
45  CFR  Parts  116a,  116b,  116c,  and  116d. 
as  applicable. 

(Sec.  172.  20  U.S.C.  2822) 

§  1 16.161  Reporting  to  the  SEA. 

An  LEA  or  State  agency  that  receives 
Title  I  assistance  shall  submit  to  the 
SEA— 


(a)  An  annual  report  that  contains 
information  necessary  to  enable  the 
SEA  to  perform  its  Title  I  duties;  and 

(b)  Any  other  reports  that  the  SEA 
may  require  to  carry  out  its  Title  I 
responsibilities,  including  information 
relating  to  the  educational  achievement 
of  students  participating  in  Title  I 
projects. 

(Sec.  127(b).  20  U.S.C.  2737(b)) 

§§116.162-116.169  [Reserved] 

Technical  Assistance  and  Dissemination 
of  Information 

§  1 1 6. 1 70  Technical  assistance  provided 
by  the  SEA.  , 

(a)  An  SEA  shall  develop  and 
implement  a  comprehensive  program  to 
provide  technical  assistance  to  LEAs 
and  State  agencies  concerning  the  use  of 
Title  I  funds. 

(b)  The  program  required  by 
paragraph  (a)  of  this  section  must 
include — 

(1)  Technical  assistance  for — 

(1)  Preparation  of  applications; 

(ii)  Planning,  development, 
implementation,  and  evaluation  of 
programs;  and 

(iii)  Management  of  projects;  and 

(2)  Other  forms  of  technical 
assistance  needed  by  LEAs  and  State 
agencies. 

(Sec.  166,  20  U.S.C.  2813;  Sec.  505  of  Title  V, 

20  U.S.C.  3145) 

§  1 16.171  Dissemination  of  information  to 
LEAs  and  State  agencies. 

An  SEA  shall  adopt  effective 
procedures  for  disseminating  to  LEAs 
and  State  agencies — 

(a)  Significant  information  derived 
from  educational  research; 

(b)  Information  about  successful 
compensatory  education  projects; 

(c)  Information  about  any  State 
policies  concerning  the  use  of  Title  I 
funds  to  provide  noninstructional 
services; 

(d)  Information  about  other  federally- 
funded  and  State-funded  programs  that 
may  provide  needed  health,  social,  and 
nutrition  services  to  eligible  Title  I 
children;  and 

(e)  Any  other  information  that  will 
assist  LEAs  and  State  agencies  in 
planning,  developing,  implementing,  and 
evaluating  Title  I  projects. 

(Sec.  166,  20  U.S.C.  2813;  Sec.  505  of  Title  V. 
20  U.S.C.  3145) 

§  1 1 6. 1 72  Dissemination  of  information  to 
teachers  and  administrators. 

(a)  An  agency  that  receives  Title  I 
assistance  shall — 

(1)  Adopt  effective  procedures  for 
acquiring  and  disseminating  significant 
information  concerning  educational 
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practices  to  teachers  and 
administrators;  and 

(2)  Develop  methods  for  incorporating 
promising  educational  practices  into  its 
Title  I  project. 

(b)  Possible  sources  of  the 
information  referred  to  in  paragraph  (a) 
of  this  section  may  include,  but  are  not 
limited  to¬ 
ll)  Educational  research; 

(2)  Demonstration  projects; 

(3)  Other  programs;  and 

(4)  Evaluations  of  Title  I  projects. 

(Sec.  124(h),  20  U.S.C.  2734(h)) 

§§116.173-116.179  [Reserved] 

Complaint  Review  and  Resolution 

§  1 1 6. 1 80  Contents  of  a  complaint. 

For  purposes  of  this  part,  a  complaint 
is  a  signed  statement  that  includes — 

(a)  An  allegation  that  an  agency  has 
violated  a  Title  I  requirement  that  is 
found  in  the  Title  I  statute,  Title  I 
regulations,  Title  I  interpretive  rules, 
GEPA,  or  EDGAR; 

(b)  Information  that  supports  the 
allegation,  which  may  include  relevant 
State  and  local  laws,  regulations, 
guidelines,  and  correspondence;  and 

(c)  A  specific  request  for  relief. 

(Sec.  128,  20  U.S.C.  2738;  Sec.  168,  20  U.S.C. 
2815;  Sec.  507  of  Title  V,  20  U.S.C.  3147) 

§  1 16.181  Who  may  file  a  complaint. 

Any  parent,  teacher,  Title  I  advisory 
council,  or  other  concerned  individual  or 
organization  may  file  a  complaint. 

(Sec.  128,  20  U.S.C.  2738) 

§  116.182  Where  to  file  a  complaint. 

Unless  a  complaint  meets  the 
standards  for  direct  complaints  in 
§  116.186(a)(2)  or  §  116.242(a),  the 
complaint  must  comply  with  the 
following  procedures: 

(a)  If  the  complaint  relates  to  a  Title  I 
project  operated  by  an  LEA,  the 
complaint  must  be  filed,  according  to  the 
procedures  in  §  116.183,  with  that  LEA. 

(b)  If  the  complaint  relates  to  a  Title  I 
project  operated  by  a  State  agency  for 
the  benefit  of  handicapped  children  or 
neglected  or  delinquent  children,  the 
complaint  must  be  filed,  according  to  the 
procedures  in  §  116.183,  with  the  State 
agency  that  receives  Title  I  funds  to 
operate  that  Title  I  project. 

(c)  If  the  complaint  relates  to  a  Title  I 
project  for  the  benefit  of  migratory 
children  of  migratory  agricultural 
workers  or  fishers,  or  the  SEA’s 
administration  of  the  Title  I  project,  the 
complaint  must  be  filed,  according  to  the 
procedures  in  §  116.186,  with  the  SEA 
that  receives  Title  I  funds  to  operate 
that  Title  I  project. 

(Sec.  128,  20  U.S.C.  2738) 


§  116.183  Required  procedures  for 
resolution  of  complaints  that  are  filed  with 
LEAs  or  State  agencies. 

(a)  An  LEA  or  State  agency  that 
receives  Title  I  assistance  shall  develop 
and  implement  written  procedures  for 
resolving  complaints. 

(b)  The  procedures  referred  to  in 
paragraph  (a)  of  this  section  must 
provide — 

(1)  A  specific  time  limit  as  provided 
by  §  116.184  for  resolving  complaints; 

(2)  An  opportunity  for  the  complainant 
or  the  complainant’s  representative,  or 
both,  to  present  relevant  evidence, 
including  an  opportunity  to  question  the 
parties  involved; 

(3)  The  right  to  appeal  the  final 
resolution  of  the  LEA  or  State  agency  to 
the  SEA  under  §  116.185; 

(4)  For  the  dissemination  of 
information  about  these  procedures  to 
interested  persons,  including  all  of  the 
agency’s  Title  I  advisory  councils;  and 

(5)  For  an  on-site  investigation  if  the 
SEA  considers  the  investigation 
necessary. 

(Sec.  128,  20  U.S.C.  2738) 

§  1 16.184  Time  limit  for  resolution  of 
complaints  that  are  filed  with  LEAs  or  State 
agencies. 

(a)  An  LEA  or  State  agency  that 
receives  Title  I  assistance  shall  resolve 
each  complaint  that  it  receives  under 

§  116.183  within  30  days  after  it  receives 
the  complaint.  However,  on  request  of 
the  LEA  or  State  agency,  the  SEA  may 
provide  additional  time  for  the 
resolution  of  a  complaint  because  of 
exceptional  circumstances. 

(b)  Examples  of  factors  that  the  SEA 
may  consider  in  determining  the 
existence  of  exceptional  circumstances 
include — 

(1)  The  need  for  an  investigation  or 
audit  to  determine  whether  the 
allegation  in  the  complaint  is  accurate; 
and 

(2)  The  fact  that  complex  issues  are 
raised  by  the  complaint. 

(Sec.  128,  20  U.S.C.  2738) 

§  1 16.185  Appeals  from  resolutions  by 
LEAS  or  State  agencies. 

(a)  Who  may  appeal.  Any  person, 
agency,  or  organization  that  has  filed  a 
complaint  and  is  dissatisfied  with  the 
resolution  of  the  complaint  by  an  LEA  or 
State  agency  may  appeal  that  resolution 
to  the  SEA. 

(b)  When  to  file  an  appeal.  An  appeal 
under  this  section  must  be  postmarked 
within  30  days  after  the  complainant 
receives  a  copy  of  the  resolution  of  the 
complaint. 

(Sec.  128,  20  U.S.C.  2738) 


§  1 1 6. 1 86  Required  procedures  for 
resolution  of  appeals  and  complaints  that 
are  filed  with  SEAs. 

(a)  An  SEA  shall  develop  and 
implement  written  procedures  for — 

(1)  Reviewing  appeals  for  resolutions 
that  have  been  made  by  LEAs  or  State 
agencies  under  §  116.183;  and 

(2)  Resolving  complaints  filed  directly 
with  the  SEA,  including  developing 
standards  for  what  kind  of  direct 
complaints  are  acceptable. 

(b)  All  procedures  developed  under 
paragraph  (a)  of  this  section  must 
provide — 

(1)  A  specific  time  limit,  as  provided 
by  §  116.187,  for  resolving  appeals  or 
complaints; 

(2)  The  right  to  appeal  the  final 
resolution  of  the  SEA  to  the  Assistant 
Secretary  within  30  days  after  receiving 
the  SEA’s  written  decision;  and 

(3)  For  the  dissemination  of 
information,  free  of  charge,  about  those 
procedures  to  interested  persons, 
including  all  Title  I  advisory  councils  of 
the  appropriate  LEA  or  State  agency. 

(c)  In  addition  to  meeting  the 
requirements  in  paragraph  (b)  of  this 
section,  the  complaint  resolution 
procedures  developed  under  paragraph 

(a) (2)  of  this  section  must  provide — 

(1)  That  if  a  complaint  filed  with  the 
SEA  relates  to  a  Title  I  project  operated 
by  an  LEA  or  State  agency,  the  SEA  may 
either  resolve  the  complaint  or  refer  it  to 
the  appropriate  LEA  or  State  agency; 
and 

(2)  An  opportunity  for  the  complainant 
or  the  complainant’s  representative,  or 
both,  and  the  agency  that  is  operating 
the  Title  I  project  to  present  relevant 
evidence,  including  the  opportunity  to 
question  parties  and  any  of  their 
witnesses. 

(Sec.  168,  20  U.S.C.  2815;  Sec.  507  of  Title  V, 

20  U.S.C.  3147) 

§  1 16.187  Time  limit  for  resolution  of 
appeals  and  complaints  that  are  filed  with 
SEAs. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  an  SEA  shall,  within 
60  days  of  receiving  an  appeal  or 
complaint  under  §  116.186(a) — 

(1)  Resolve  the  appeal  or  complaint;  or 

(2)  Refer  the  complaint  to  the 
appropriate  LEA  or  State  agency  for 
resolution.  In  that  case  the  LEA  or  State 
agency  shall  follow  the  time  limit 
established  under  §  116.184. 

(b) (1)  The  SEA  may  determine  that  the 
existence  of  exceptional  circumstances 
justifies  the  SEA’s  taking  additional  time 
to  resolve  the  complaint  or  appeal. 

(2)  Examples  of  factors  that  the  SEA 
may  consider  in  determining  the 
existence  of  exceptional  circumstances 
include — 
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(i)  The  need  for  an  investigation  or 
audit  to  determine  whether  the 
allegation  in  the  complaint  is  accurate; 
and 

(ii)  The  fact  that  complex  issues  are 
raised  by  the  complaint. 

(Sec.  168,  20  U.S.C.  2815;  Sec.  507  of  Title  V, 

20  U.S.C.  3147) 

§  1 16.188  Contents  of  the  final  resolution 
by  an  SEA. 

An  SEA  shall  include  in  its  final 
resolution  of  an  appeal  or  complaint 
under  §  116.186(a) — 

(a)  A  summary  of  the  facts  on  which 
the  appeal  or  complaint  is  based; 

(b)  A  statement  of  the  Title  I 
requirements  that  the  appeal  or 
complaint  alleges  to  have  been  violated; 

(c)  The  SEA's  findings  of  fact  and  a 
summary  of  the  evidence  that  the  SEA 
considered  in  making  these  findings; 

(d)  The  SEA’s  conclusions  regarding 
the  merits  of  each  allegation  in  the 
complaint,  and  a  summary  of  its  reasons 
for  each  conclusion; 

(e)  The  SEA’s  directive  for  any 
corrective  action  that  the  LEA  or  State 
agency  must  take  and  when  that  action 
must  be  taken;  and 

(f)  Notice  of  each  dissatisfied  party's 
right  to  appeal  the  SEA’s  final  resolution 
to  the  Assistant  Secretary  under 

§  116.243. 

(Sec.  168,  20  U.S.C.  2815;  Sec.  507  of  Title  V. 

20  U.S.C.  3147) 

Note. — Additional  procedures  for 
complaint  reviews  and  resolutions  are 
contained  in  §§116.240-116.248  of  Subpart  G 
(Federal  Administrative  Responsibilities)  of 
this  part. 

§116.189  [Reserved] 

State  Audits,  Resolution,  and 
Repayment 

§116.190  State  audits. 

(a)  A  State  shall  provide  for  audits  of 
each  agency  in  that  State  that  receives 
Title  I  assistance.  The  purpose  of  the 
audits  is  to  determine — 

(1)  The  fiscal  integrity  of  the  agency’s 
financial  transactions  and  reports  that 
relate  to  the  agency’s  use  of  Title  I 
funds;  and 

(2)  Compliance  with  Title  I 
requirements,  including,  if  applicable,  a 
review  of — 

(i)  The  selection  of  schools  and  school 
attendance  areas  for  Title  I  projects; 

(ii)  The  selection  of  children  to  receive 
Title  I  services; 

(iii)  Conformity  with  the  approved 
project  application; 

(iv)  The  use  of  Title  I  funds  to 
supplement,  not  supplant  non-Federal 
funds  that  would  have  otherwise  been 
available; 


(v)  The  use  of  Title  I  funds  for  services 
to  children  for  whom  the  project  was 
designed  and  not  for  general  aid;  and 

(vi)  The  equitable  provision  of  Title  I 
services  for  children  attending  private 
schools. 

(b)  Frequency  of  audits.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  SEA  shall  schedule,  at  least 
once  every  three  years,  an  audit  of  each 
agency  that  receives  Title  I  assistance. 
However,  the  Secretary  may  determine, 
on  the  basis  of  one  or  more  of  the 
following  factors,  that  an  agency  or 
agencies  may  be  audited  less  frequently: 

(1)  A  shortage  of  Title  I  funds 
available  for  State  administration  of  the 
Title  I  program. 

(ii)  The  existence  of  large,  complex 
Title  I  projects. 

(iii)  The  geographic  isolation  of  the 
agencies  to  be  audited. 

(iv)  A  large  number  of  agencies  to  be 
audited. 

(2)  If  the  conditions  of  section  510(b) 
(Authorization  of  payments)  of  Title  V 
are  met,  the  SEA  shall  schedule  an 
annual  audit  of  each  agency  that 
receives  Title  I  assistance.  However,  the 
Secretary  may  determine,  on  the  basis 
of  the  factors  in  paragraph  (b)(1)  of  this 
section,  that  any  agency  or  agencies 
may  be  audited  once  every  two  years. 

(c)  Independence  of  auditors.  The 
audits  required  by  this  section  must  be 
performed  by  auditors  who  are — 

(1)  Employed  by  the  State  but  are 
independent  of  the  organizational  unit 
that  administers  Title  I  in  that  State;  or 

(2)  Employed  by  a  private  audit  firm 
under  State  supervision. 

(Sec.  170(a),  20  U.S.C.  2817(a);  Sec.  509(a)  of 
Title  V,  20  U.S.C.  3149(a);  H.  Rept.  1137,  95th 
Cong.,  2d  Sess.  62  (1978);  S.  Rept.  856,  95th 
Cong.,  2d  Sess.  46-47  (1978)) 

§  1 16.191  Audit  resolution. 

(a)  An  SEA  shall  develop  and 
implement  written  procedures  for 
resolving  all  findings  and 
recommendations  resulting  from  the 
audits  conducted  under  §  116.190. 

(b)  The  procedures  referred  to  in 
paragraph  (a)  of  this  section  must 
provide  that — 

(1)  Within  30  days  of  receiving  a  final 
audit  report,  the  SEA  shall  send  a  copy 
of  the  report  to  the  agency  that  was 
audited; 

(2)  Within  60  days  of  receiving  a  copy 
of  the  final  audit  report,  the  agency  that 
was  audited  shall  send  a  written 
response  to  the  SEA  concerning  any 
findings  of  violations  or 
recommendations  for  corrective  action; 

(3)  Within  60  days  of  receiving  a 
written  response  under  paragraph  (b)(2) 
of  this  section,  the  SEA  shall — 


(i)  Send  the  agency  that  was  audited 
its  final  determination  concerning  the 
findings  and  recommendations  in  the 
final  audit  report;  and 

(ii)  Notify  the  agency  that  was  audited 
of  its  opportunity,  within  30  days  of 
receiving  the  final  determination,  to 
appeal  an  adverse  final  determination  to 
the  SEA  for  further  review  under  the 
procedures  required  by  §116.192. 

(Sec  170(b),  20  U.S.C.  2817(b);  Sec  509(b)  of 
Title  V,  20  U.S.C.  3149(b)) 

§  1 16.192  Audit  appeals. 

(a)  An  SEA  shall  develop  and 
implement  procedures  for  receiving  and 
hearing  appeals  from  final  audit 
determinations  that  the  SEA  makes 
under  §  116.191. 

(b)  The  procedures  referred  to  in 
paragraph  (a)  of  this  section  must 
include  procedures  for — 

(1)  Informing  the  audited  agency 
whether  its  appeal  from  the  SEA’s  final 
determination  meets  reasonable  filing 
requirements  imposed  by  the  SEA  and, 
therefore,  is  acepted  by  the  SEA  for 
further  review; 

(2)  Conducting  hearings  on  the  appeal; 

(3)  Receiving  evidence  and 
maintaining  a  complete  record  of  the 
evidence  and  arguments  that  are 
presented  during  the  appeal 
proceedings; 

(4)  Recording  the  SEA’s  final 
resolution  of  the  appeal  and  the  reason 
for  that  resolution; 

(5)  Notifying  the  agency  that  was 
audited  of  the  SEA’s  final  action  on  the 
appeal  and  any  corrective  action  that 
the  audited  agency  must  take;  and 

(6)  Notifying  each  agency  that  is 
ordered — as  part  of  the  SEA’s  final 
resolution  of  an  audit  appeal — to  repay 
misspent  Title  I  funds  of  its  right,  under 
section  425(b)  of  GEPA  (relating  to 
appeals  of  final  SEA  decisions),  to 
appeal  that  order  to  the  Secretary  under 
§116.193. 

(Sec  170(b),  20  U.S.C.  2817(b);  Sec  509(b)  of 
Title  V,  20  U.S.C.  3149(b)) 

§  1 1 6. 1 93  Appeal  to  the  Secretary. 

An  agency  that  is  aggrieved  by  the 
final  action  of  an  SEA  under  §116.192 
may  appeal  the  SEA’s  action  to  the 
Secretary  within  20  days  after  the 
agency  receives  notice  of  the  SEA’s  final 
action. 

(Sec  170(d),  20  U.S.C.  2817(d);  Sec  509(d)  of 
Title  V,  20  U.S.C.  3149(d);  Sec.  425(b)  of 
GEPA,  20  U.S.C.  1231b— 2(b)) 

§  1 1 6. 1 94  Repayment  of  misspent  title  I 
funds. 

(a)  An  LEA  or  State  agency  that  is 
found  under  §§116.191-116.193  to  have 
misspent  Title  I  funds  shall  repay  those 
funds  to — 
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(1)  The  SEA,  if  the  Title  I  funds  are 
still  available  for  obligation  under  the 
terms  of  section  412(b)  of  GEPA  (relating 
to  the  availability  of  appropriations);  or 

(2)  The  Department,  if  the  Title  I  funds 
are  no  longer  available  for  obligation 
under  the  terms  of  section  412(b)  of 
GEPA. 

(b)  The  LEA  or  State  agency  shall 
repay  the  misspent  funds  from — 

(1)  Non-Federal  sources;  or 

(2)  Federal  funds  for  which  the 
Federal  Government  does  not  require 
accountability. 

(c)  The  LEA  or  State  agency  shall 
repay  the  misspent  funds  in — 

(1)  A  single  payment;  of 

(2)  Installments  over  a  period  not 
more  than  three  years  from  the  date  on 
which — 

(i)  The  SEA  issues  its  final  resolution 
under  §  116.192;  or 

(ii)  The  Secretary  issues  the  final 
resolution  of  an  appeal,  if  the  LEA  or 
State  agency  files  an  appeal  under 
§116.193. 

(d)  The  SEA  shall  promptly  notify  the 
Secretary  of  any  LEA’s  or  State  agency’s 
refusal  to  repay  the  misspent  funds. 

(Sec  170(b),  20  U.S.C.  2817(b);  Sec  509(b)  of 
Title  V,  20  U.S.C.  3149(b);  Sec.  412(b)  of 
GEPA,  20  U.S.C.  1225(b)) 

§  1 16.195  Use  of  misspent  funds  that  are 
repaid  to  SEAs. 

(a)  If  the  Title  I  funds  that  an  SEA 
recovers  under  §  116.194  are  still 
available  for  obligation  under  the  terms 
of  section  412(b)  of  GEPA  (relating  to 
the  availability  of  appropriations),  the 
SEA  shall— 

(1)  If  the  agency  repaying  is  an  LEA — 

(1)  Reallocate  those  funds  to  eligible 
LEAs — other  than  the  agency  that  was 
found  to  have  misspent  the  funds — 
under  the  procedures  in  45  CFR  116a.38; 
or 

(ii)  Return  the  funds  for  proper  use  to 
the  LEA  from  which  they  were 
recovered;  or 

(2)  If  the  agency  repaying  is  a  State 
agency— 

(i)  Return  the  funds  for  proper  use  to 
the  agency  from  which  they  were 
recovered;  or 

(ii)  Return  the  funds  to  the 
Department. 

(b)  If  the  Title  I  funds  that  an  SEA 
recovers  under  §  116.194  are  no  longer 
available  for  obligation  under  the  terms 
of  section  412(b)  of  GEPA,  the  SEA  shall 
return  those  funds  to  the  Department. 

(Sec  170(b),  20  U.S.C.  2817(b);  Sec  193(b),  20 
U.S.C.  2843(b);  Sec.  509(b)  of  Title  V,  20 
U.S.C.  3149(b);  Sec  412(b)  of  GEPA,  20  U.S.C. 
1225(b)) 


§  1 16.196  Collection  action  by  the 
Secretary. 

(a)  The  Secretary  initiates  an  action  to 
compel  repayment  of  funds  that  are 
found  under  §  §  116.191-116.193  to  have 
been  misspent  if — 

(1)  The  LEA  or  State  agency  refuses  to 
repay  misspent  Title  I  funds  under  the 
procedures  in  §116.194; 

(2)  The  SEA  has  taken  every 
reasonable  action  to  compel  repayment; 
and 

(3)  The  SEA  notifies  the  Secretary  of 
the  agency’s  refusal  to  repay. 

(b)  Any  funds  that  the  Secretary 
recovers  under  this  section  will,  at  the 
Secretary’s  option — 

(1)  Revert  to  the  United  States 
Treasury; 

(2)  Be  returned  to  an  SEA  for 
distribution  under  §116.195;  or 

(3)  Be  paid  back,  if  appropriate,  under 
§116.254. 

(Sec.  170(e),  20  U.S.C.  2817(e);  Sec.  509(e)  of 
Title  V,  20  U.S.C.  3149(e)) 

§§116.197-116.199  [Reserved] 

State  Withholding  of  Payments 

§  1 16.200  SEA  withholding  of  Title  I 
payments. 

(a)  General  standard.  If  an  SEA 
determines  that  an  LEA  or  State  agency 
is  not  in  substantial  compliance  with  the 
requirements  in  this  part  or  in  45  CFR 
Parts  116a,  116b,  or  116c,  as  applicable, 
the  SEA  shall — 

(1)  Withhold  further  Title  I  payments, 
in  whole  or  in  part,  under  the  procedures 
outlined  in  paragraph  (b)  of  this  section; 
or 

(2)  Enter  into  a  compliance  agreement 
under  §§  116.210-116.214. 

'  (b)  Procedures  for  withholding 
payment.  (1)  Before  initiating  a 
proceeding  to  withhold  Title  I  payments 
to  an  LEA  or  State  agency,  the  SEA  shall 
determine,  on  a  case-by-case  basis,  that 
the  agency  is  not  in  substantial 
compliance  with  the  applicable  Title  I 
requirements. 

(2)  Before  withholding  funds,  the  SEA 
shall  provide  the  LEA  or  State  agency 
with — 

(i)  Reasonable  notice  of  the  reasons 
why  the  SEA  believes  that  a  withholding 
is  appropriate;  and 

(ii)  An  opportunity  for  a  hearing 
before  an  impartial  decision  maker  who 
did  not  participate  in  the  SEA’s  decision 
to  initiate  the  withholding  action. 

(3)  If  the  impartial  decision  maker 
finds  that  the  LEA  or  State  agency  is  not 
in  substantial  compliance  with  the 
requirements  in  this  part  or  in  45  CFR 
Parts  116a,  116b,  or  116c,  the  SEA 
shall — 

(i)  Withhold  all  or  merely  a  part  of  the 
LEA’s  or  State  agency’s  Title  I 


payments.  In  deciding  what  amount  to 
withhold,  the  SEA  shall  consider  the 
following  factors: 

(A)  The  seriousness  of  the 
noncompliance. 

(B)  The  amount  of  Title  I  funds 
involved. 

(C)  The  effect  of  withholding  on 
participating  children; 

(ii)  Notify  the  agency  that  further  Title 
I  payments,  in  whole  or  in  part,  will  be 
withheld;  and 

(iii)  Specify  a  date  on  which  the 
withheld  funds  will  be  reallocated  under 
45  CFR  116a.38,  unless  the  SEA 
determines  that  the  agency  is  in 
substantial  compliance. 

(4)  Unless  the  SEA  enters  into  a 
compliance  agreement  with  the  LEA  or 
State  agency  under  §  §  116.210-116.214, 
the  SEA  shall  continue  to  withhold  Title 
I  payments  until  it  determines  that  the 
agency  is  in  substantial  compliance. 

(c)  Suspension  pending  completion  of 
withholding  proceedings.  (1)  If  an  SEA 
has  reason  to  believe  that  an  LEA  or 
State  agency  is  not  in  substantial 
compliance  with  the  requirements  in  this 
part  or  in  45  CFR  Parts  116a,  116b,  or 
116c,  the  SEA  may  suspend  Title  I 
payments — in  whole  or  in  part — to  that 
agency  pending  completion  of  a 
withholding  proceeding. 

(2)  In  deciding  whether  to  take 
suspension  action,  the  SEA  shall 
consider  factors  such  as — 

(i)  The  degree  of  certainty  that  the 
agency  is  not  in  substantial  compliance; 

(ii)  The  magnitude  of  the 
noncompliance; 

(iii)  The  need  to  take  suspension 
action  to  prevent  the  misuse  of  Title  I 
funds;  or 

(iv)  The  harm  that  may  result  to  Title  I 
projects  as  a  result  of  the  suspension. 

(d)  Use  of  withheld  funds.  An  SEA 
that  withholds  funds  under  this  section 
shall — 

(1)  Pay  the  withheld  funds  to  the 
agency  from  which  they  were  withheld 
if  that  agency  comes  into  substantial 
compliance  within  the  period  of  time 
specified  by  the  SEA;  or 

(2)  Treat  the  withheld  funds  as  excess 
funds  for  reallocation  under  the 
procedures  in  45  CFR  116a.38,  if  the 
agency  from  which  they  were  withheld 
does  not  come  into  substantial 
compliance  within  the  period  of  time 
specified  by  the  SEA. 

(Sec.  169(a),  20  U.S.C.  2816(a);  Sec.  508(a)  of 
Title  V,  20  U.S.C.  3148(a);  Sec.  434(b)  of 
GEPA,  20  U.S.C.  1232c(b)) 

§  1 16.201  Notice  to  the  public  of  SEA 
withholding. 

If  an  SEA  notifies  an  LEA  or  State 
agency  that  the  SEA  is  withholding 
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payments  under  §116.200,  the  SEA  shall 
take  appropriate  action  to  inform — 

(a)  The  district  advisory  council  of  the 
LEA  against  which  the  action  was 
taken;  and 

(b)  The  general  public. 

(Sec.  169(b),  20  U.S.C.  2816(b);  Sec.  508(b)  of 
Title  V.  20  U.S.C.  3148(b)) 

§  1 16.202  Appeal  to  the  Secretary. 

An  LEA  or  State  agency  that  is 
aggrieved  by  the  final  action  of  an  SEA 
under  §116.200  may  appeal  the  SEA’s 
action  to  the  Secretary  within  20  days 
after  the  agency  receives  notice  of  the 
SEA’s  final  action. 

(Sec.  169(d),  20  U.S.C.  2816(d);  Sec.  508(d)  of 
Title  V,  20  U.S.C.  3148(d);  Sec.  425(b)  of 
GEPA,  20  U.S.C.  1231b— 2(b)) 

§§116.203-116.209  [Reserved] 

State  Compliance  Agreements 

§  1 16.210  Use  of  a  State  compliance 
agreement 

(a)  An  SEA  may  enter  into  a 
compliance  agreement  with  an  LEA  or 
State  agency  instead  of  initiating  or 
continuing  a  withholding  action  under 
§116.200. 

(b)  The  SEA  may  enter  into  the 
compliance  agreement — 

(1)  Before  taking  any  action  to  begin  a 
withholding  action  under  §116.200;  or 

(2)  At  any  stage  of  a  withholding 
action  under  §116.200,  including — 

(i)  Before  providing  the  LEA  or  State 
agency  with  an  opportunity  for  the 
hearing  required  under  § 116.200(b); 

(ii)  During  the  hearing  provided  under 
§ 116.200(b); 

(iii)  After  a  finding  under 
§116.200(b)(3)  that  the  LEA  or  State 
agency  is  not  in  substantial  compliance 
with  the  requirements  of  this  part  or  of 
45  CFR  Parts  116a,  116b,  or  116c;  or 

(iv)  During  the  course  of  a  withholding 
of  Title  I  funds  by  the  SEA. 

(c)  A  compliance  agreement  entered 
into  under  this  section — 

(1)  Applies  only  to  current  or  future 
violations; 

(2)  Relieves  the  LEA  or  State  agency 
that  enters  into  the  agreement  of  any 
liability  for  repayment  of  funds  that  are 
spent — 

(i)  In  violation  of  a  requirement  that  is 
covered  by  the  agreement;  and 

(ii)  During  the  period  of  time  that  is 
covered  by  the  agreement;  and 

(3)  May  be  used  to  specify — 

(i)  The  amount  of  funds  that  has  been 
misspent  by  an  LEA  or  State  agency; 
and 

(ii)  A  schedule  for  repaying  those 
misspent  funds  under  §116.194; 

(d)  However,  a  compliance  agreement 
entered  into  under  this  section  may  not 
be  used  to  reduce  or  forgive  liability  for 


repaying  funds  that  were  misspent  prior 
to  the  date  on  which  the  agreement  was 
entered  into,  including  funds  that  were 
spent  in  violation  of  the  maintenance  of 
effort  requirements  in  §116.91. 

(Sec.  169(c),  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Title  V.  20  U.S.C.  3148(c)) 

§  1 16.21 1  Contents  of  a  State  compliance 
agreement. 

A  compliance  agreement  entered  into 
under  §116.210  must — 

(a)  Be  a  written  agreement  signed  by 
authorized  representatives  of  the  SEA 
and  authorized  representatives  of  the 
LEA  or  State  agency; 

(b)  Include  a  statement  of  each 
applicable  requirement  that  the  LEA  or 
State  agency  is  violating; 

(c)  Describe  the  activity  that  is  in 
violation  of  each  applicable  requirement 

(d)  Describe  the  steps  that  the  LEA  or 
State  agency  agrees  to  take  in  order  to 
come  into  full  compliance  with  each 
applicable  requirement; 

(e)  Address  all  matters  that  formed 
the  basis  for  the  initiation  of  a 
withholding  action  under  §  116.200,  if 
the  SEA  has  begun  a  withholding  action 
under  that  section; 

(f)  Consist  of  a  single  agreement  or  a 
series  of  agreements  that,  taken 
together,  will  result  in  full  compliance 
by  the  LEA  or  State  agency;  and 

(g)  Specify  a  time  period  of  not  more 
than  60  days  during  which  the  LEA  or 
State  agency  shall  take  steps  that  will 
result  in  full  compliance. 

(Sec.  169(c),  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Title  V,  20  U.S.C.  3148(c)) 

§  1 1 6.2 1 2  Duration  of  a  State  compliance 
agreement. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  compliance 
agreement  entered  into  under  §  116.210 
remains  in  effect  for  the  period  of  time 
that  is  specified  in  the  agreement.  In  any 
case,  however,  that  time  may  not  exceed 
60  days  after  the  agreement  is  entered 
into. 

(b)  If  the  LEA  or  State  agency  that  has 
entered  into  a  compliance  agreement 
under  §  116.210  fails  to  comply  with  the 
terms  of  that  agreement,  the  agreement 
expires  immediately. 

(Sec.  169(c),  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Title  V,  20  U.S.C.  3148(c)) 

§  1 16.213  Effect  of  expiration  of  a  State 
compliance  agreement. 

(a)  If  a  compliance  agreement  has 
expired  under  §  116.212(b),  an  SEA  may 
not  enter  into  another  compliance 
agreement  with  the  same  LEA  or  State 
agency  for  any  violations  that  were 
addressed  in  the  first  compliance 
agreement. 


(b)  If  a  compliance  agreement  has 
expired  under  §  116.212(b),  the 
withholding  procedures  in  §  116.200 
apply.  However,  in  taking  any 
withholding  action  under  §  116.200,  the 
SEA  shall  take  into  account  any  partial 
compliance  that  was  achieved  by  the 
LEA  or  State  agency  under  the 
compliance  agreement. 

(Sec.  169(c),  20  U.S.C.  2816(c):  Sec.  508(c)  of 
Title  V.  20  U.S.C.  3148(c)) 

§  1 16.214  Notice  of  a  State  compliance 
agreement. 

Within  15  days  of  entering  into  a 
compliance  agreement  under  §  116.210, 
the  SEA  shall  send  a  copy  of  the 
compliance  agreement  to — 

(a)  The  Assistant  Secretary; 

(b)  The  district  advisory  council  of  the 
agency  that  entered  into  the  compliance 
agreement  with  the  SEA,  if  that  agency 
has  a  district  advisory  council;  and 

(c)  Each  person,  agency,  or 
organization  that  filed  a  complaint  with 
the  LEA,  State  agency,  or  SEA 
concerning  a  violation  covered  by  the 
compliance  agreement. 

(Sec.  169(c),  20  U.S.C.  2816(c);  Sec.  508(c)  of 
Title  V.  20  U.S.C.  3148(c)) 

§§116.215-116.219  [Reserved] 

Subpart  G— Federal  Administrative 
Responsibilities 

Application  Approval 

§  1 16.220  Approval  of  State  applications. 

(a)  The  Secretary  approves  the 
payment  of  Title  I  funds  by  an  SEA  to 
LEAs  and  State  agencies  if  the  Secretary 
has  made  specific  findings,  in  writing, 
that — 

(1)  The  application  that  the  SEA  has 
submitted  under  §  116.20  complies 
with — 

(1)  The  requirements  in  §  116.20; 

(ii)  The  Title  I  statute  and  regulations; 

(iii)  All  applicable  requirements  in 
GEPA;  and 

(iv)  All  applicable  requirements  in 
EDGAR; 

(2)  The  SEA  will  comply  with  the 
assurances  in  its  application  and  those 
submitted  by  the  SEA  under  section 
435(b)  of  GEPA  (containing  specific 
assurances  required  in  the  SEA’s 
application);  and 

(3)  The  SEA’s  monitoring  and 
enforcement  plan  meets  the 
requirements  in  §  116.21. 

(b)  Approval  of  SEA  annual  program 
plans  for  programs  serving  migratory 
children.  The  Secretary  approves  the 
payment  of  Title  I  funds  to  an  SEA  for  a 
project  for  migratory  children  of 
migratory  agricultural  workers  or  fishers 
only  if  the  Secretary  has,  under  the 
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procedures  in  45  CFR  116d.l4,  approved 
the  SEA's  annual  program  plan. 

(Sec.  142,  20  U.S.C.  2762;  Sec.  182,  20  U.S.C. 
2832) 

§  1 16.221  Opportunity  for  a  hearing  on 
disapproval  of  a  State  application. 

(a)  If  the  Secretary  determines  that  an 
SEA’s  application  does  not  comply  with 
the  requirements  in  §  116.220(a),  the 
Secretary — 

(1)  Notifies  the  SEA,  in  writing,  of  the 
facts  on  which  the  Secretary  bases  that 
determination;  and 

(2)  Provides  the  SEA  with  the 
opportunity  for  a  hearing  to  be  held  at 
least  30  days  after  the  SEA  receives 
notice. 

(b)  A  hearing  conducted  under 
paragraph  (a)  of  this  section  is  held 
before  the  Education  Appeal  Board  in 
accordance  with — 

(1)  The  requirements  in  section  451(e) 
of  GEPA  (relating  to  the  Board’s 
proceedings);  and 

(2)  The  Board’s  procedures  in  45  CFR 
Part  lOOd. 

(c)  The  Education  Appeal  Board 
issues  an  initial  decision  that  the  Board 
Chairperson — 

(1)  Submits  to  the  Secretary;  and 

(2)  Sends  to  each  party  by  certified 
mail  with  a  return  receipt  requested. 

(d)  The  decision  by  the  Education 
Appeal  Board  becomes  final  unless, 
within  60  days  after  the  SEA  receives 
written  notice  of  the  decision — 

(1)  The  Secretary,  for  good  cause 
shown,  modifies  or  sets  aside  the 
decision,  in  whole  or  in  part.  In  that 
case,  the  modified  decision  becomes 
final  60  days  after  the  Secretary’s 
action;  or 

(2)  The  SEA  files  a  petition  for  judicial 
review  under  section  455  of  GEPA 
(Judicial  review  provision). 

(Sec.  182(b),  20  U.S.C.  2832(b)) 

§§116.222-116.229  [Reserved] 

Evaluation 

§  1 16.230  Secretary’s  evaluation 
procedures. 

Under  section  183  of  Title  I  (Program 
evaluation),  the  Secretary — 

(a)  Provides  for  independent 
evaluations  of  Title  I  projects; 

(b)  Develops  evaluation  standards 
and  a  schedule  for  conducting 
evaluations; 

(c)  Consults  with  LEAs  and  State 
agencies  concerning  jointly  sponsored 
objective  evaluation  programs; 

(d)  Provides  SEAs  with  models  for  the 
evaluation  of  Title  I  projects  for  use  by 
LEAs  and  State  agencies; 

(e)  Reports  to  the  Congress  concerning 
the  results  of  evaluations  of  Title  I 
projects;  and 


(f)  Develops  a  system  for — 

(1)  Gathering  and  disseminating  the 
results  of  evaluations  of  Title  I  projects; 

(2)  Identifying  exemplary  Title  I 
projects  and  particularly  effective 
elements  of  Title  I  projects;  and 

(3)  Disseminating  information 
concerning  the  exemplary  Title  I 
projects  and  particularly  effective 
elements  of  Title  I  projects  to — 

(i)  LEAs  and  State  agencies 
responsible  for  designing  and  operating 
Title  I  projects; 

(ii)  The  education  professsion;  and 

(iii)  The  general  public. 

(Sec.  183,  20  U.S.C.  2833) 

§§  116.231-116.239  [Reserved] 

Complaint  Review  and  Resolution 

§  1 16.240  Contents  of  a  complaint 

The  required  contents  of  a  complaint 
are  described  in  §  116.180. 

(Sec.  128,  20  U.S.C.  2738;  Sec.  168,  20  U.S.C. 
2813;  Sec.  507  of  Title  V,  20  U.S.C.  3147) 

§  1 16.241  Procedures  for  receiving  direct 
complaints. 

A  direct  complaint  is  a  complaint 
that — 

(a)  Has  not  been  resolved  by  an  LEA, 
State  agency,  or  SEA  under  the 
procedures  in  §§  116.180-116.188;  and 

(b)  Is  filed  with  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education. 

(Sec.  184,  20  U.S.C.  2834) 

§  1 16.242  Procedures  for  handling  direct 
complaints. 

(a)  Standards  for  resolving  direct 
complaints.  The  Assistant  Secretary 
designates  an  official  of  the  Department 
to  take  action  under  paragraph  (b)  of 
this  section  to  resolve  a  direct 
complaint.  The  designated  official  takes 
this  action  only  if — 

(1)  The  information  contained  in  the 
direct  complaint  shows  that — 

(1)  Delayed  resolution  of  the  direct 
complaint  will  result  in  serious  and 
immediate  harm  to  the  complainant;  and 

(ii)  The  complainant  will  probably 
succeed  on  the  merits  of  the  complaint; 

(2)  The  direct  complaint  has 
previously  been  filed  with  an  LEA,  State 
agency,  or  SEA  and  that  agency  has 
failed  to  resolve  the  complaint  within 
the  time  specified  in  §  116.184  or 

1 116.187;  or 

(3)  The  designated  official  determines 
that  Federal  resolution  of  the  complaint 
is  appropriate  for  any  other  reason. 

(b)  Procedures  for  resolving  direct 
complaints.  If  the  designated  official 
determines  that  the  direct  complaint 
meets  the  standards  in  paragraph  (a)  of 
this  section,  the  designated  official 


resolves  the  complaint  under  the 
procedures  in  §  116.245. 

(c)  Referral  to  an  SEA.  If  the 
designated  official  determines  that  the 
direct  complaint  does  not  meet  the 
standards  in  paragraph  (a)  of  this 
section,  and  the  complaint  has  not 
already  been  filed  with  an  LEA,  State 
agency,  or  SEA,  the  designated  official 
refers  the  direct  complaint  to  the 
appropriate  SEA  for  resolution  under  the 
procedures  in  §§  116.186-116.188. 

(d)  Deferral  pending  resolution  by 
another  agency.  (1)  If  the  designated 
official  determines  that  the  direct 
complaint  does  not  meet  the  standards 
in  paragraph  (a)  of  this  section,  and  if 
the  complaint  has  been  filed  with  and  is 
pending  before  an  LEA,  State  agency,  or 
SEA,  the  designated  official  defers 
taking  any  action  on  the  direct 
complaint  pending  resolution  of  the 
complaint  by  the  LEA,  State  agency,  or 
SEA. 

(2)  However,  if  the  LEA,  State  agency, 
or  SEA  fails  to  resolve  the  complaint 
within  the  time  specified  in  §  116.184  or 
§  116.187,  the  complainant  may  file  with 
the  designated  official  an  amended 
direct  complaint  that  specifically  shows 
that  failure. 

(Sec.  184,  20  U.S.C.  2834) 

§  1 16.243  Appeals  from  final  resolutions 
by  SEAs. 

(a)  Who  may  appeal.  Any  person, 
agency,  or  organization  that  has  filed  an 
appeal  or  complaint  with  an  SEA  and  is 
dissatisfied  with  the  SEA’s  final 
resolution  of  that  appeal  or  complaint 
under  §  116.188  may  appeal  the  SEA’s 
final  resolution  to  the  Assistant 
Secretary  for  review. 

(b)  When  to  file  an  appeal.  An  appeal 
under  this  section  must  be  postmarked 
within  30  days  after  the  party  that  files 
the  appeal  receives  a  copy  of  the  SEA’s 
final  resolution. 

(c)  Where  to  file  an  appeal.  The 
appeal  must  be — 

(1)  Designated  “Title  I  Appeal”;  and 

(2)  Sent  to  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 

(d)  Contents  of  an  appeal.  The  appeal 
must — 

(1)  Be  written  and  signed; 

(2)  Include  a  copy  of  the  complaint, 
the  resolution  of  the  complaint,  the 
appeal  to  the  SEA,  the  SEA’s  final 
resolution,  and  any  other  documents 
that  the  appellant  relies  on  in  the 
appeal; 

(3)  Identify  those  parts  of  the  SEA’s 
final  resolution  with  which  the  party 
that  files  the  appeal  disagrees  and 
indicate  why  that  party  disagrees;  and 

(4)  Indicate  what  relief  the  party  that 
files  the  appeal  is  seeking  from  the 
Assistant  Secretary. 
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(Sec.  168,  20  U.S.C.  2815;  Sec.  184, 20  U.S.C. 
2834;  Sec.  507  of  Title  V,  20  U.S.C.  3147) 

§  1 16.244  Preliminary  review  of  appeals. 

(aj  Review  of  appeals.  The  Assistant 
Secretary  designates  an  official  of  the 
Department  to  review  an  appeal  filed 
under  §  116.243  to  determine  whether 
the  appeal  meets  the  requirements  in 
that  section. 

(b)  Dismissal  of  appeals.  (1)  If  the 
designated  official  determines  that  the 
appeal  does  not  meet  the  requirements 
in  §  116.243,  the  designated  official 
notifies  the  appellant,  the  SEA,  and  any 
other  agency  or  organization  defending 
the  appeal  that  the  appeal  is  dismissed. 

(2)  Each  notice  of  dismissal  includes 
reasons  why  the  designated  official 
determined  that  the  appeal  did  not  meet 
the  requirements  of  §  116.243. 

(3)  Dismissal  does  not  preclude  other 
efforts  to  investigate  or  resolve  the 
concerns  raised  by  the  appeal. 

(c)  Acceptance  of  appeals.  If  the 
designated  official  determines  that  the 
appeal  meets  the  requirements  of 

§  116.243,  the  designated  official — 

(1)  Notifies  the  appellant,  the  SEA, 
and  any  other  agency  or  organization 
defending  the  appeal  that  the  appeal  has 
been  accepted  for  review;  and 

(2)  Resolves  the  appeal  under  the 
procedures  in  §  116.245. 

(Sec.  184.  20  U.S.C.  2834)  * 

§  116.245  The  designated  official’s 
procedures  for  resolving  direct  complaints 
and  appeals. 

(a)  Gathering  of  information  by  the 
designated  official.  If  a  direct  complaint 
is  accepted  for  review  under  §  116.242  or 
if  an  appeal  is  accepted  for  review 
under  §  116.244,  the  designated 
official — 

(1)  Notifies  the  complainant  or  the 
appellant,  the  SEA,  and  any  other 
agency  or  organization  defending  the 
complaint  or  appeal  that  each  has  20 
days  from  the  date  on  which  the  notice 
is  postmarked  to  submit  any  relevant 
written  evidence  or  argument; 

(2)  Provides  an  opportunity  for  the 
complainant  or  the  complainant’s 
representative,  or  both,  to  present 
relevant  oral  evidence,  including  an 
opportunity  to  question  the  parties  and 
their  witnesses,  if  the  designated  official 
determines  that  this  presentation  is 
appropriate;  and 

(3)  Conducts  whatever  research  and 
investigations  that  the  designated 
official  considers  to  be  appropriate. 
These  may  include  an  on-site 
investigation. 

(b)  Resolution  by  the  designated 
official.— ( 1)  Time  period  for  resolution. 
The  designated  official  issues  a  written 
resolution  of  each  complaint  or  appeal 


wjthin  60  days  of  receiving  the 
complaint  or  appeal,  unless  there  are 
exceptionsl  circumstances  that  justify 
additional  time.  Examples  of  the  types 
of  factors  that  the  designated  official 
may  consider  in  determining  the 
existence  of  exceptional  circumstances 
include — 

(1)  The  need  to  conduct  a  major  on¬ 
site  investigation; 

(ii)  The  need  to  conduct  a 
comprehensive  audit;  or 

(iii)  The  complexity  of  the  issues 
raised  by  the  complaint  or  appeal. 

(2)  Contents  of  the  resolution.  Each 
resolution  that  the  designated  offical 
issues  under  this  section  includes — 

(i)  A  statement  of  the  resolution  and 
the  reasons  for  that  resolution;  and 

(ii)  Notice  of  the  right  of  the 
complainant  or  appellant,  the  SEA,  or 
any  other  agency  or  organization 
defending  the  complaint  or  appeal  to 
appeal  that  resolution  for  review  by  the 
Assistant  Secretary  under  §  116.246. 

(3)  Notice  of  the  resolution.  Within  10 
days  of  issuing  a  resolution  to  the 
complainant  or  appellant,  the 
designated  official  sends  a  copy  of  the 
resolution  to  the  complainant’s  or 
appellant’s  representative  and,  if 
appropriate,  the  LEA,  the  State  agency, 
the  SEA,  the  district  advisory  council, 
and  project  area  and  project  school 
advisory  council. 

(Sec.  184,  20  U.S.C.  2834) 

§  1 1 6.246  Administrative  appeals  from  the 
designated  official's  resolution. 

(a)  Who  may  file  an  administrative 
appeal.  Any  complainant  or  appellant, 
or  other  party  to  a  complaint  or  an 
appeal,  who  is  dissatisfied  with  the 
designated  official’s  resolution  of  that 
complaint  or  appeal  under  §  116.245  may 
file  an  administrative  appeal  with  the 
Assistant  Secretary. 

(b)  When  to  file  an  adminstrative 
appeal.  The  administrative  appeal  must 
be  postmarked  within  30  days  after  the 
party  that  files  the  appeal  receives  a 
copy  of  the  designated  official’s 
resolution. 

(c)  Where  to  file  an  administrative 
appeal.  The  administrative  appeal  must 
be — 

(1)  Designated  “Title  I  Administrative 
appeal”;  and 

(2)  Sent  to  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 

(d)  Contents  of  an  administrative 
appeal.  The  administrative  appeal 
must — 

(1)  be  written  and  signed; 

(2)  Identify  those  parts  of  the 
designated  official's  resolution  with 
which  the  party  that  files  the  appeal 
disagrees  and  indicate  why  that  party 
disagrees;  and 


(3)  Indicate  what  relief  the  party  who 
files  the  appeal  is  seeking  from  the 
Assistant  Secretary. 

(Sec.  184.  20  U.S.C.  2834) 

§  1 16.247  Preliminary  review  of 
administrative  appeals. 

(a)  Review  of  administrative  appeals. 
The  Assistant  Secretary  reviews  an 
administrative  appeal  filed  under 

§  116.246  to  determine  whether  the 
appeal  meets  the  requirements  in  that 
section. 

(b)  Dismissal  of  administrative 
appeals.  (1)  If  the  Assistant  Secretary 
determines  that  the  administrative 
appeal  does  not  meet  the  requirements 
of  §  116.246,  the  Assistant  Secretary 
notifies  the  appellant,  the  SEA,  and  any 
other  agency  or  organization  defending 
the  appeal  that  the  administrative 
appeal  is  dismissed. 

(2)  Each  notice  of  dismissal  includes 
reasons  why  the  Assistant  Secretary 
determined  that  the  administrative  ‘ 
appeal  did  not  meet  the  requirements  of 
§  116.246. 

(3)  Dismissal  does  not  preclude  other 
efforts  to  investigate  or  resolve  the 
concerns  raised  by  the  appeal. 

(c)  Acceptance  of  administrative 
appeals.  If  the  Assistant  Secretary 
determines  that  the  administrative 
appeal  meets  the  requirements  of 

§  116.246,  the  Assistant  Secretary — 

(1)  Notifies  the  appellant,  the  SEA, 
and  any  other  agency  or  organization 
defending  the  appeal  that  the 
administrative  appeal  has  been 
accepted  for  review;  and 

(2)  Resolves  the  administrative  appeal 
under  the  procedures  in  §  116.248. 

(Sec.  184,  20  U.S.C.  2834) 

§  116.248  The  Assistant  Secretary’s 
procedures  for  resolving  administrative 
appeals. 

(a)  Procedures  for  considering  the 
administrative  appeal,  if  an 
administrative  appeal  is  accepted  for 
review  under  §  116.247,  the  Assistant 
Secretary — 

(1)  Notifies  the  appellant,  the  SEA, 
and  any  other  agency  or  organization 
defending  the  appeal  that  the  appeal  is 
accepted;  and 

(2)  May  provide  the  opportunity  for 
additional  arguments  concerning  the 
administrative  appeal. 

(b)  Resolution  by  the  Assistant  / 
Secretary — (1)  Time  period  for 
resolution.  Within  60  days,  the  Assistant 
Secretary — 

(i)  Issues  a  written  resolution  of  an 
administrative  appeal;  or 

(ii)  Remands  the  administrative 
appeal  to  the  designated  official  if 
exceptional  circumstances  exist.  These 
may  include — 
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(A)  The  need  to  conduct  a  major  on¬ 
site  investigation; 

(B)  The  need  to  conduct  a 
comprehensive  audit;  or 

(C)  The  need  to  gather  additional 
information. 

(2)  Contents  of  the  resolution.  The 
resolution  that  the  Assistant  Secretary 
issues  under  this  section  includes  a 
statement  of  the  resolution  and  the 
reasons  for  the  resolution. 

(3)  Notice  of  the  resolution.  Within  10 
days  of  issuing  a  resolution  to  the 
appellant,  the  Assistant  Secretary  sends 
a  copy  of  the  resolution  to  the 
appellant’s  representative  and,  if 
appropriate,  the  LEA,  the  State  agency, 
the  SEA,  the  district  advisory  council, 
and  project  area  and  project  school 
advisory  councils. 

(Sec.  184,  20  U.S.C.  2834) 

§116.249  [Reserved) 

Audits  and  Audit  Resolution 

§  1 16.250  Audits  by  the  Secretary. 

The  Secretary  provides  for  audits  of 
grants  or  subgrants  made  under  Title  I 
to  determine,  at  a  minimum — 

(a)  The  fiscal  integrity  of  the  audited 
agency’s  financial  transactions  and 
reports;  and 

(b)  The  audited  agency’s  compliance 
with  applicable  statutes,  regulations, 
and  terms  and  conditions  of  the  grant  or 
subgrant. 

(Sec.  185(a),  20  U.S.C.  2835(a)) 

§116.251  Audit  resolution  procedures. 

The  Secretary's  procedures  for 
resolving  findings  and  recommendations 
that  result  from  audits  conducted  under 
§  116.250  provide  for — 

(a)  Submission  of  a  draft  audit  report 
by  the  auditors  to  the  audited  agency; 

(b)  Opportunity  for  the  audited  agency 
to  comment  to  the  auditors  on  the 
findings  and  recommendations  in  the 
draft  audit  report; 

(c)  Submission  of  the  final  audit  report 
by  the  auditors  to  the  audited  agency; 

(d)  Opportunity  for  the  audited  agency 
to  submit  a  response  to  the  Assistant 
Secretary  regarding  the  findings  and 
recommendations  in  the  final  audit 
report; 

(e)  Issuance  of  final  audit 
determinations  by  the  Assistant 
Secretary  to  the  audited  agency  in  a 
final  determination  letter  that — 

(1)  Identifies  the  improper 
expenditures; 

(2)  Indicates  the  reasons  for  the  final 
audit  determination  in  sufficient  detail — 
for  example,  by  referring  to  the  relevant 
parts  of  a  separate  document  such  as 
the  audit  report — to  allow  the  audited 
agency  to  respond; 


(3)  Advises  the  audited  agency  that  it 
shall — 

(i)  Repay  the  misspent  funds  to  the 
Department;  or 

(ii)  Within  30  calendar  days  of 
receiving  the  final  determination  letter, 
file  an  appeal  for  review  by  the 
Education  Appeal  Board  under  the 
procedures  in  45  CFR  Part  lOOd;  and 

(4)  Is  sent  by  certified  mail  with  a 
return  receipt  requested;  and 

(f)  Review  by  the  Secretary  of  the 
Education  Appeal  Board's  initial 
decision. 

(Sec.  185(b),  20  U.S.C.  2835(b)) 

§  1 16.252  Judicial  review  of  audit 
resolutions. 

If  a  State  is  dissatisfied  with  the 
Secretary’s  final  action  under  §  116.251, 
the  State  may,  within  60  days  of 
receiving  notice  of  that  action,  file  a 
petition  for  review  with  the  United 
States  court  of  appeals  for  the  circuit  in 
which  the  State  is  located. 

(Sec.  195,  20  U.S.C.  2851) 

Note. — The  repayment  provisions  in 
§§  116.253-116.254  of  this  part  are  being 
published  as  proposed  amendments  to 
EDGAR.  Thus,  while  they  are  included  here 
as  a  convenience,  they  will  not  be  included  in 
the  final  version  of  these  Title  I  regulations. 

§  116.253  Repayment  of  misspent  funds. 

(a)  Required  repayment.  An  agency 
that  is  found  under  §§  116.250-116.252  to 
have  misspent  Title  I  funds  shall  repay 
those  funds  to  the  Department. 

(b)  Funds  used  for  repayment.  The 
agency  shall  repay  the  misspent  funds 
from — 

(1)  Non-Federal  sources;  or 

(2)  Federal  funds  for  which  the 
Federal  Government  does  not  require 
accountability. 

(c)  Collection  methods.  The  Secretary 
uses  one  of  the  following  collection 
methods  to  effect  repayment: 

(1)  Direct  voluntary  payment  by  the 
State  in — 

(1)  A  single  payment;  or 

(ii)  Installments  over  a  period  of  not 
more  than  three  years  from  the  date  on 
which — 

(A)  The  Assistant  Secretary  takes 
final  action  under  §  116.251(e); 

(B)  The  Secretary  affirms  the  initial 
decision  of  the  Education  Appeal  Board 
under  45  CFR  Part  lOOd  if  the  State  files 
an  appeal  for  review  by  the  Board;  or 

(C)  A  Federal  court  issues  a  decision 
upholding  the  final  decision  of  the 
Secretary. 

(2)  Voluntary  offset  of  funds  if  the 
agency  enters  into  a  written  agreement 
with  the  Secretary — 

(i)  To  have  the  amount  of  Title  I  funds 
paid  under  a  current  grant  reduced  by 
the  amount  of  the  debt;  and 


(ii)  To  replace  the  offset  funds  with 
funds  identified  in  paragraph  (b)  of  this 
section. 

(3)  Involuntary  offset  of  funds  if  the 
Secretary — 

(i)  Removes  the  ageqcy  from  its  letter 
of  credit  or  from  a  payment  system 
under  the  Departmental  Federal 
Assistance  Financing  System; 

(ii)  Places  the  agency  on  a  direct 
advance  payment  system  or  on  a  direct 
reimbursement  payment  system; 

(iii)  Reduces,  by  the  amount  of  the 
debt,  the  payment  of  funds  to  which  the 
agency  is  otherwise  entitled;  and 

(iv)  Requires  the  agency  that  has  been 
placed  on  a  direct  advance  payment 
system  to  replace  the  offset  funds  with 
funds  identified  in  paragraph  (b)  of  this 
section. 

(Sec.  185(b),  20  U.S.C.  2835(b)) 

§  1 16.254  Repayment  to  the  agency  of 
recovered  Title  I  funds. 

(a)  If  an  agency  has  voluntarily  repaid 
misspent  Title  I  funds  to  the  Department 
under  §§  116.194-116.196  or  §  116.253, 
the  Secretary  may — 

(1)  Consider  those  funds  to  be 
additional  funds  available  for  the  Title  I 
program;  and 

(2)  Pay  back  to  that  agency  an  amount 
that  does  not  exceed  75  percent  of  the 
funds  recovered  if  the  Secretary 
determines  that — 

(i)  The  practices  of  the  agency  that 
resulted  in  the  final  audit  determination 
have  been  corrected,  and  the  agency  is 
in  compliance  with  the  Title  I 
requirements  in  all  other  respects; 

(ii)  The  agency  has  submitted  to  the 
Secretary  a  plan  that — (A)  Complies 
with  Title  I  requirements  for  the  use  of 
the  repaid  funds;  and 

(B)  To  the  extent  possible,  benefits  the 
participating  Title  I  children  that  were 
affected  by  the  agency’s  failure  to 
comply;  and 

(iii)  The  use  of  the  repaid  funds  would 
serve  to  achieve  the  purposes  of  Title  I. 

(b)  Any  repayments  by  the  Secretary 
under  this  section  are  subject  to  other 
conditions  that  the  Secretary  considers 
necessary  to  accomplish  Title  I 
purposes,  including — 

(1)  Submission  of  periodic  reports  by 
the  agency  on  its  use  of  funds  paid  back 
under  this  section;  and 

(2)  Consultation  by  the  agency  with 
parents  or  representatives  of  the  Title  I 
children  that  will  benefit  from  the 
payments. 

(c)  Notwithstanding  any  other 
provisions  of  law,  the  Secretary  may 
authorize  the  Title  I  funds  paid  back 
under  this  section  to  remain  available 
for  spending,  subject  to  any  conditions 
that  the  Secretary  considers 


Federal  Register  /  Vol.  45,  No.  114  /  Wednesday,  June  11,  1980  /  Proposed  Rules 


39737 


appropriate,  for  up  to  three  fiscal  years 
followingfthe  fiscal  year  in  which — 

(1)  The  Assistant  Secretary  makes  the 
final  audit  determination;  or 

(2)  If  an  appeal  is  filed  under 

§  116.251,  the  Secretary  makes  the  final 
agency  decision. 

(d)  At  least  30  days  before  paying 
back  the  Title  I  funds  under  this  section, 
the  Secretary  publishes  in  the  Federal 
Register  a  notice  of  intent  to  pay  back 
the  Title  I  funds  and  the  conditions 
under  which  the  payment  will  be  made. 
For  at  least  30  days  after  publication  of 
this  notice,  any  interested  persons  may 
submit  comments  to  the  Secretary 
regarding  the  proposed  repayment 

(Sec.  456  of  GEPA,  20  U.S.C.  1234e) 

§§  116.255-116.259  [Reserved] 
Withholding  of  Payments 

§  1 16.260  Withholding  of  Title  I  payments. 

(a)  General  standard.  If  the  Secretary 
determines  that  an  SEA  is  not  in 
substantial  compliance  with  the 
assurances  it  made  in  its  application  for 
Title  I  funds,  the  Secretary — 

(1)  Withholds  further  Title  I  payments, 
in  whole  or  in  part,  under  the  procedures 
outlined  in  paragraph  (b)  of  this  section; 
or 

(2)  Enters  into  a  compliance 
agreement  with  the  SEA  under 
§  §  116.270-116.273. 

(b)  Secretary’s  procedures  for 
withholding  payments.  (1)  Before 
initiating  a  proceeding  to  withhold  Title 
I  payments  to  an  SEA,  the  Secretary 
determines,  on  a  case-by-case  basis, 
that  the  SEA  is  not  in  substantial 
compliance  with  the  applicable  Title  I 
requirements. 

(2)  Before  withholding  Title  I  funds, 
the  Secretary  provides  the  SEA  with — 

(i)  Written  notice  of  the  Secretary’s 
intent  to  withhold  funds.  The  written 
notice — 

(A)  States  the  facts  indicating  that  the 
SEA  is  not  in  substantial  compliance 
with  the  assurances  in  its  application; 

(B)  Cites  the  Title  I  requirements  that 
are  die  basis  for  the  alleged  failure  to 
comply; 

(C)  Notifies  the  SEA  of  the 
opportunity  for  a  hearing  on  the  record; 
and 

(D)  Is  sent  by  certified  mail  with  a 
return  receipt  requested;  and 

(ii)  The  opportunity  for  a  hearing  on 
the  record. 

(3) (i)  Following  the  hearing  referred  to 
in  paragraph  (b)(2)(ii)  of  this  section,  the 
hearing  officer  issues  a  decision  that  the 
hearing  officer — 

(A)  Submits  to  the  Secretary;  and 

(B)  Sends  to  each  party  by  certified 
mail  with  a  return  receipt  requested; 


(ii)  Unless  the  Secretary,  for  good 
cause  shown,  modifies  or  sets  aside  that 
decision,  in  whole  or  in  part,  within  60 
days  after  the  SEA  receives  written 
notice  of  the  decision,  it  becomes  the 
final  decision  of  the  Department. 

(iii)  If  the  Secretary  modifies  or  sets 
aside  the  hearing  officer’s  decision,  the 
decision,  as  modified  or  set  aside, 
becomes  the  final  decision  of  the 
Department  60  days  after  the  Secretary’s 
action. 

(4)  If,  under  the  procedures  in  this 
section  or  §  116.262,  the  SEA  is  not 
found  to  be  in  substantial  compliance 
with  the  assurances  in  its  application, 
the  Secretary  notifies  the  SEA  that — 

(i)  Further  Title  I  payments  will  not  be 
made  to  the  State; 

(ii)  The  SEA  shall  limit  Title  I 
payments  to  those  LEAs  and  State 
agencies  that  were  not  involved  in  the 
failure  to  comply;  or 

(iii)  The  SEA  shall  reduce  Title  I 
payments  to  particular  LEAs  or  State 
agencies  contributing  to  the  SEA’s 
noncompliance.  In  that  case,  the  partial 
payments  are  subject  to  additional 
conditions  that  the  Secretary  considers 
appropriate  in  light  of  the 
noncompliance. 

(5)  If  the  Secretary  does  not  enter  into 
a  compliance  agreement  with  the  SEA 
under  §  §  116.270-116.273,  the  Secretary 
continues  to  withhold  Title  I  payments 
until  the  Secretary  determines  that  the 
SEA  is  in  substantial  compliance. 

(Sec.  186(a),  20  U.S.C  2836(a)) 

§  1 16.261  Suspension  of  Title  I  payments 
pending  completion  of  withholding 
proceedings. 

(a)  The  Secretary  may  suspend  Title  I 
payments  to  an  SEA  pending  completion 
of  a  withholding  action  under 

§  116.260(b)  if— 

(1)  The  SEA  is  in  substantial  and 
continuing  noncompliance  with  the 
assurances  it  made  in  its  application  for 
Title  I  funds;  and 

(2)  The  Secretary  follows  the 
procedures  in  paragraph  (b)  of  this 
section; 

(b)  Before  suspending  Title  I  payments 
to  an  SEA,  the  Secretary  provides  the 
SEA  with — 

(1)  Written  notice  of  the  intent  to 
suspend  payments  during  the  course  of 
the  withholding  proceedings.  The 
notice — 

(i)  Indicates  the  reasons  for  the 
suspension; 

(ii)  Notifies  the  SEA  that  the 
suspension  will  be  effective  10  days 
after  the  SEA  receives  the  written 
notice,  unless  within  those  10  days  the 
SEA  submits  a  written  request  to  the 
Secretary  for  an  opportunity  to  show 


cause  why  the  suspension  action  should 
not  be  taken;  and 

(iii)  Is  sent  by  certified  mail  with  a 
return  receipt  requested;  and 

(2)  An  opportunity  to  appear  at  a 
hearing  to  show  cause  why  the  proposed 
suspension  action  should  not  be  taken, 
including  an  opportunity  to  present 
arguments  concerning — 

(i)  The  lack  of  necessity  for  the 
suspension  of  payments; 

(h)  Possible  factual  errors  in  the 
Secretary’s  written  notice  of  intent  to 
withhold  funds  under  §  116.260(b); 

(iii)  The  nature  of  the  violation 
charged  in  the  written  notice  of  intent  to 
withhold;  and 

(iv)  Hardship  that  may  result  from  the 
proposed  suspension. 

(Sec.  186(a),  20  U.S.C.  2836(a);  45  CFR  Part 
lOOd) 

§  1 16.262  Judicial  review  of  withholding 
actions. 

If  an  SEA  is  dissatisfied  with  the 
Secretary’s  final  action  under 
§  116.260(b),  the  SEA  may,  within  60 
days  after  receiving  notice  of  that 
action,  file  a  petition  for  review  with  the 
the  United  States  court  of  appeals  for 
the  circuit  in  which  the  State  is  located. 

(Sec.  195.  20  U.S.C.  2851) 

§  1 16.263  Notice  to  the  public  of  the 
Secretary’s  withholding. 

If  the  Secretary  notifies  an  SEA  that 
the  Secretary  is  withholding  Title  I 
payments  under  §  116.260,  the  Secretary 
takes  appropriate  action  to  inform  the 
public  within  that  State  of  the 
withholding. 

(Sec.  186(b),  20  U.S.C.  2836(b)) 

§§116.264-116.269  [Reserved] 

Federal  Compliance  Agreements 

§  1 16.270  Use  of  a  Federal  compliance 
agreement 

(a)  The  Secretary  may  enter  into  a 
compliance  agreement  with  an  SEA 
instead  of  initiating  or  continuing  a 
withholding  action  under  §  116.260. 

(b)  The  Secretary  may  enter  into  a 
compliance  agreement — 

(1)  Before  taking  any  action  to  begin  a 
withholding  action  under  §  116.260;  or 

(2)  At  any  stage  during  a  withholding 
action  under  §  116.260,  including — 

(i)  Before  providing  the  SEA  with  an 
opportunity  for  the  hearing  on  the  record 
that  is  required  under  §  116.260; 

(ii)  During  the  hearing  on  the  record 
provided  under  §  116.260; 

(iii)  After  a  decision  by  the  hearing 
officer  or  the  Secretary  under  §  116.260 
that  the  SEA  is  in  substantial 
noncompliance  with  the  assurances  in 
its  Title  I  application;  or 
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(iv)  During  the  course  of  a  withholding 
of  Title  I  funds  by  the  Secretary. 

(c)  A  compliance  agreement  entered 
into  under  this  section — 

(1)  Applies  only  to  current  or  future 
noncompliance; 

(2)  Relieves  the  SEA  that  enters  into 
the  agreement  of  any  liability  for 
repayment  of  funds  that  are  spent  by  the 
SEA— 

(i)  In  violation  of  a  Title  I  requirement 
that  is  covered  by  the  agreement;  and 

(ii)  During  the  period  of  time  that  is 
covered  by  the  agreement;  and 

(3)  May  be  used  to  specify — 

(i)  The  amount  of  funds  that  has  been 
misspent  by  the  SEA;  and 

(ii)  A  schedule  for  repaying  those 
misspent  funds  under  §  116.253; 

(d)  However,  a  compliance  agreement 
entered  into  under  this  section  may  not 
be  used  to  reduce  or  forgive  liability  for 
repaying  funds  that  were  misspent 
before  the  date  on  which  the  compliance 
agreement  was  entered  into,  including 
funds  that  were  spent  in  violation  of  the 
maintenance  of  effort  requirement  in 

§  116.91. 

(Sec.  186(c),  20  U.S.C.  2836(c)) 

§  1 16.271  Contents  of  a  Federal 
compliance  agreement 

A  compliance  agreement  that  is 
entered  into  under  §  116.270  must — 

(a)  Be  a  written  agreement  signed  by 
an  authorized  representative  of  the  SEA; 

(b)  Include  a  statement  of  each 
requirement  that  the  SEA — and,  if 
applicable,  the  LEA  or  State  agency — is 
violating; 

(c)  Describe  the  activity  that  is  in 
violation  of  each  requirement: 

(d)  Describe  the  steps  that  the  SEA — 
and,  if  applicable,  the  LEA  or  State 
agency — agrees  to  take  in  order  to  come 
into  full  compliance  with  each 
requirement; 

(e)  Address  all  matters  that  formed 
the  basis  for  the  initiation  of  a 
withholding  action  under  §  116.260,  if 
the  Secretary  has  begun  a  withholding 
action  under  that  section; 

(f)  Consist  of  a  single  agreement  or  a 
series  of  agreements  that,  taken 
together,  will  result  in  full  compliance 
by  the  SEA;  and 

(g)  Specify  a  time  period,  determined 
by  the  Secretary  under  §  116.272,  during 
which  the  SEA — and,  if  applicable  the 
LEA  or  State  agency — shall  take  steps 
that  result  in  full  compliance. 

(Sec.  186(c),  20  U.S.C.  2836(c)) 

§  1 16.272  Time  period  for  coming  into 
compliance  under  a  Federal  compliance 
agreement. 

(a)  Except  as  provided  in  paragraphs 

(b)  through  (d)  of  this  section,  each 
compliance  agreement  entered  into 


under  §  116.270  must  require  steps  that 
result  in  immediate  full  compliance  with 
all  Title  I  requirements.  For  purposes  of 
this  section,  “immediate”  means  within 
60  days  after  entering  into  the 
agreement. 

(b)  If  as  SEA  that  desires  to  enter  into 
a  compliance  agreement  under  §  116.270 
submits  a  written  allegation  that 
immediate  full  compliance  is  not 
feasible,  the  Secretary  holds  a  hearing 
within  30  days  of  receiving  the  SEA’s 
allegation  concerning  the  feasibility  of 
immediate  full  compliance  and  the  time 
required  to  achieve  full  compliance. 

(c)  At  each  hearing  conducted  under 
paragraph  (b)  of  this  section— 

(1)  The  SEA  has  the  burden  of 
showing — 

(1)  That  it  is  not  feasible  for  the  SEA 
to  come  into  full  compliance  with  all 
Title  I  requirements  until  a  future  date; 
and 

(ii)  The  period  of  time  that  the  SEA 
requires  to  achieve  full  compliance. 

(2)  Parents,  their  representatives,  and 
other  interested  persons  or 
organizations  have  an  opportunity  to 
participate. 

(d)  After  a  hearing  has  been 
conducted  under  paragraph  (c)  of  this 
section,  the  Secretary  may  enter  into  a 
compliance  agreement  under  §  116.270 
that  specifies  a  period  of  more  than  60 
days  for  the  SEA  to  achieve  full 
compliance  with  all  Title  I  requirements 
if — 

(1)  Before  entering  into  a  compliance 
agreement  that  specifies  a  period  of 
more  than  60  days  for  the  SEA’s  coming 
into  compliance,  the  Secretary  makes 
written  findings  that  it  is  not  genuinely 
feasible  for  the  SEA  to  come  into 
immediate  compliance  with  all  Title  I 
requirements;  and 

(2)  The  compliance  agreement 
specifies,  for  coming  into  full 
compliance,  a  period  of  time  that  the 
Secretary  has  determined  to  be 
reasonable. 

(Sec.  186(c),  20  U.S.C.  2836(c)) 

§  1 16.273  Duration  of  a  Federal 
compliance  agreement. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  compliance 
agreement  entered  into  under  §  116.270 
remains  in  effect  for  the  time  period 
determined  under  §  116.272  and 
specified  in  the  agreement  for  the  SEA 
to  come  into  full  compliance. 

(b)  If  the  SEA  that  has  entered  into  a 
compliance  agreement  under  §  116.270 
fails  to  comply  with  the  terms  of  that 
agreement,  the  agreement  expires 
immediately. 

(Sec.  186(c),  20  U.S.C.  2836(c)) 


§  1 16.274  Effect  of  expiration  of  a  Federal 
compliance  agreement. 

(a)  If  a  compliance  agreement  has 
expired  under  §  116.273,  an  SEA  may 
not  enter  into  another  compliance 
agreement  with  the  Secretary  for  any 
violations  that  were  covered  in  the  first 
compliance  agreement. 

(b)  If  a  compliance  agreement  has 
expired  under  §  116.273(b),  the 
withholding  procedures  in  §  116.260 
apply.  However,  in  taking  any 
withholding  action  under  §  116.260,  the 
Secretary  takes  into  account  any  partial 
compliance  that  was  achieved  by  the 
SEA  under  the  compliance  agreement. 
(Sec.  186(c),  20  U.S.C.  2836(c)) 

§  1 16.275  Notice  of  a  Federal  compliance 
agreement. 

(a)  Within  15  days  of  entering  into  a 
compliance  agreement  under  §  116.270, 
the  Secretary  sends  a  copy  of  the 
agreement  to  each  organization  or 
person  that  has  filed  a  complaint  with 
the  Department  concerning  any 
noncompliance  covered  by  that 
agreement. 

(b)  A  compliance  agreement  that  is 
entered  into  under  §  116.270  is  subject  to 
disclosure  under  5  U.S.C.  552. 

(Sec.  186(c)(3),  20  U.S.C.  2836(c)(3)) 

§§116.276-116.279  [Reserved] 

Cease  and  Desist  Proceedings 

§  1 16.280  Procedures  for  issuing  cease 
and  desist  orders. 

(a)  If  the  Secretary  has  reason  to 
believe  that  a  State  or  LEA  is  not  in 
substantial  compliance  with  any 
applicable  Title  I  requirements,  the 
Secretary  may  issue  a  complaint  that — 

(1)  States  the  facts  indicating  that  the 
State  or  LEA  is  not  in  substantial 
compliance; 

(2)  Cites  the  requirements  that  are  the 
basis  for  the  alleged  noncompliance; 
and 

(3)  Contains  a  notice  of  a  hearing  to 
be  held  before  the  Education  Appeal 
Board  at  least  30  days  after  the  agency 
receives  the  complaint. 

(b)  Each  State  or  LEA  that  receives  a 
complaint  under  paragraph  (a)  of  this 
section  has  the  right  to  appear  before  a 
Panel  of  the  Education  Appeal  Board  on 
the  specified  date  to  show  cause  why 
the  Board  should  not,  under  the 
procedures  in  45  CFR  Part  lOOd,  issue  an 
order  that  requires  the  State  or  LEA  to 
cease  and  desist  from  the  violation 
charged  in  the  complaint. 

(c)  If,  after  the  hearing  referred  to  in 
paragraph  (b)  of  this  section,  the  Panel 
of  the  Education  Appeal  Board  decides 
that  the  State-or  LEA  has  violated  a 
legal  requirement  stated  in  the 
complaint,  the  Panel — 
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(1)  Makes  a  written  report  stating  its 
findings  of  fact;  and 
(21  Issues  a  cease  and  desist  order. 

(dj  The  report  and  order  of  the 
Education  Appeal  Board  are  final  60 
days  after  the  State  or  LEA  receives 
copies  of  them  unless  the  State  or  LEA 
files  a  petition  for  judicial  review  under 
§  116.281. 

(Sec.  454  of  GEPA,  20  U.S.C.  1234c) 

§  1 16.281  Judicial  review  of  cease  and 
desist  orders. 

If  a  State  or  LEA  is  dissatisfied  with 
the  Education  Appeal  Board’s  final 
report  and  order  under  §  116.280,  the 
State  or  LEA  may,  within  60  days  after 
receiving  copies  of  them,  file  a  petition 
for  review  with  the  United  States  court 
of  appeals  for  the  circuit  in  which  the 
State  or  LEA  is  located. 

(Sec.  455  of  GEPA,  20  U.S.C.  1234d) 

§  1 16.282  Enforcement  of  cease  and 
desist  orders. 

The  Secretary  may  enforce  the  cease 
and  desist  order  by — 

(a)  Withholding  any  portion  of  the 
Title  I  payments  to  the  State  or  LEA 
against  which  the  final  order  has  been 
issued;  or 

(b)  Certifying  the  facts  to  the  Attorney 
General  who  initiates  appropriate 
proceedings  to  enforce  the  order. 

(Sec.  454(e)  of  GEPA,  20  U.S.C.  1234c(e)) 

§§116.283-116.289  [Reserved] 

The  Secretary  proposes  to  amend  Part 
116a  of  the  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  116a— FINANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
FOR  CHILDREN  WITH  SPECIAL 
EDUCATIONAL  NEEDS 

Subpart  A— General 

Sec. 

116a.l  Purpose  of  Title  I  grants  to  LEAs. 
116a,2  Applicability  of  the  regulations  in 
Part  116a. 

116a.3  Applicability  of  other  statutes  and 
regulations. 

116a.4  Definitions. 

116a.5-116a.9  (Reserved] 

Subpart  B— Allocation  of  Title  I  Funds  for 
Grants  to  Local  Educational  Agencies 

Basic  Grants 

116a.l0  Eligibility  of  LEAs  for  basic  grants. 
116a.ll  Determination  by  the  Secretary  of 
basic  grants. 

116a.l2  Allocation  of  county  aggregate 
amounts  by  SEAs. 

116a.l3  Exceptions  to  county  aggregate 
amounts. 

116a.l4  Distribution  of  an  additional 

amount  based  on  the  survey  of  income 
and  education. 

116a.15-116a.19  (Reserved) 


Special  Incentive  Grants 

116a.20  Eligibility  for  special  incentive 
grants. 

116a.21  State  entitlements. 

116a,22  LEA  entitlements. 

116a.23  Method  of  making  special  incentive 
grants. 

116a.24  Use  of  special  incentive  grant  funds. 

Concentration  Grants 

116a.30  States  entitled  to  receive 
concentration  grant  funds. 

116a.31  Amount  of  concentration  grant 
funds  that  each  State  receives. 

116a. 32  Allocation  of  concentration  grant 
funds  to  counties  within  a  State  in  which 
at  least  one  county  meets  the  statutory 
eligibility  criteria. 

116a.33  Allocation  of  concentration  grant 
funds  to  counties  within  a  State  in  which 
no  county  meets  the  statutory  eligibility 
criteria. 

116a.34  Submission  of  allocation  plans. 

116a.35  Secretary's  standards  for  approval 
of  allocation  plans. 

116a. 36  Method  of  awarding  concentration 
grant  funds. 

116a.37  Use  of  concentration  grant  funds. 

Reallocation 

116a.38  Reallocation  of  Title  1  funds  by 
SEAs. 

116a.39  Reallocation  of  Title  1  funds  by  the 
Secretary. 

Subpart  C— Applying  to  the  State  for  Title  I 

Funds 

116a.40  LEAs  that  may  receive  Title  I 
assistance. 

116a.41  Submission  of  Title  I  project 
applications  to  the  SEA. 

116a.42-116a.49  (Reserved] 

Subpart  D— Designating  Schools  and 

School  Attendance  Areas  for  Title  I 
Projects 

Indentifying  Eligible  Schools  and  School 

Attendance  Areas 

116a.50  Overview  of  the  regulations  in  this 
subpart. 

116a. 51  Identifying  eligible  school 
attendance  areas. 

116a. 52  Identifying  eligible  schools. 

116a.53-116a.59  [Reserved] 

Selecting  Schools  and  School  Attendance 

Areas  for  Title  I  Projects 

116a. 60  Overview  of  the  process  of  selecting 
school  attendance  areas  and  schools  for 
Title  I  projects. 

116a.61  Selecting  project  areas  by  ranking 
the  eligible  school  attendance  areas 
according  to  their  concentration  of 
children  from  low-income  families. 

116a.62  Selecting  project  schools  from 
among  the  schools  that  the  LEA 
identified  as  eligible  schools. 

116a.63  Selecting  a  limited  number  of 

project  areas  and  project  schools  through 
the  use  of  alternative  rankings  of  school 
attendance  areas  and  eligible  schools 
according  to  their  concentration  of 
children  from  low-income  families  and 
according  to  the  incidence  of  educational 
deprivation. 


Sec. 

116a.64  Continuation  of  eligibility  for 
certain  school  attendance  areas  or 
schools. 

116a.65  Skipping  higher-ranked  school 
attendance  areas  and  schools  receiving 
services  of  the  same  nature  and  scope 
from  non-Federal  sources. 

116a.66-116a.69  [Reserved] 

Subpart  E— Identifying  and  Selecting 
Children  To  Be  Served 
116a.70  General  rules  for  identifying  eligible 
children  and  selecting  children  to  be 
served. 

116a.71  Special  rules  for  identifying  and 
selecting  children  to  be  served. 

116a.72  Use  of  Title  I  funds  for  a  schoolwide 
project. 

116a.73  Required  plan  for  each  school 
selected  for  a  schoolwide  project. 

116a.74  Financial  requirements  for  a 
schoolwide  project. 

116a. 75  Serving  children  in  local  institutions 
for  neglected  or  delinquent  children. 
116a.76-116a.79  [Reserved] 

Subpart  F— Participation  of  Children 
Enrolled  in  Private  Schools 
General  Requirements 

116a.80  Required  opportunity  for 

participation  of  private  school  children  in 
Title  I  projects. 

116a.81  Determining  the  eligibility  of  private 
school  children. 

116a.82  Prohibition  concerning 
noninstructional  duties. 

116a.83-116a.93  [Reserved] 

Bypass  Provisions 

116a.94  General  standard  for  by-pass 
actions. 

116a.95  Secretary’s  procedures  for  by-pass 
actions. 

116a.96  Judicial  review  of  by-pass  actions. 
116-3.97  Effect  of  a  by-pass  action. 

116a.98  Withholding  funds  pending  final 
resolution  of  a  by-pass  action. 

116a.99  Continuation  of  the  by-pass  until 
the  LEA  complies 

Subpart  G— Needs  Assessment 

116a.l00  Purpose  of  the  required  needs 
assessment. 

116a.l01  Identification  of  general 
instructional  areas  and  needs. 

116a.l02  Identification  of  educationally 
deprived  children. 

116a.l03  Selection  of  children  to  participate 
in  a  project. 

116a.l04  Determination  of  the  special 
educational  needs  of  participating 
children. 

116a.l05  Establishment  of  educational 
objectives  and  instructional  strategies. 
116a.106-116a.109  [Reserved] 

Subpart  H— Fiscal  Requirements 
Maintenance  of  Effort 

116a.ll0  Maintenance  of  effort  requirement. 
Excess  Costs 

116a. Ill  Excess  costs  requirement. 

Comparability 

116a.ll2  Basic  standards  for  determining 
comparability  of  services. 
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116a. 113  Submission  of  comparability 
reports. 

116a.ll4  Data  to  be  included  in  a 
comparability  report. 

116a.ll5  The  date  on  which  the  data 

included  in  the  comparability  report  must 
be  collected. 

116a.ll6  Criteria  for  determining 
comparability  of  services. 

116a.ll7  Grouping  schools  by  corresponding 
grade  levels. 

116a.ll8  Exclusions  from  the  excess  costs 
and  comparability  requirements. 

116a.ll9  Required  annual  assurance. 

116a.l20  Maintaining  comparability. 

116a.l21  Comparability  data  must  be  for  the 
same  date. 

116a.l22  Retention  of  records  concerning 
comparability. 

116a.l23  Actions  to  be  taken  by  an  SEA  if 
an  LEA  violates  the  comparability 
requirements. 

116a.l24  Amount  of  funds  that  an  SEA  shall 
refund  for  a  violation  of  the 
comparability  requirement. 

116a.l25  SEA  reports  to  the  Secretary. 

11 6a. 126-1 16a. 129  [Reserved] 

Supplement,  Not  Supplant:  General 

116a.l30  Introduction. 

116a.l31  Definitions. 

116a.l32  Assurance  of  equal  opportunity. 

Supplement,  Not  Supplant:  Regular  State  and 

Local  Funds  and  State  and  Local  Funds  for 

State  Phase-In  Programs 

116a.l33  Introduction. 

116a.l34  Equitable  distribution:  Regular 
funds  and  funds  for  State  Phase-in 
programs. 

116a,135  Provision  of  services  required  by 
law:  Regular  funds  and  funds  for  State 
phase-in  programs. 

Supplement,  Not  Supplant:  Special  State  and 

Local  Programs 

116a.l36  Introduction. 

116a.l37  Equitable  distribution:  Special 
State  and  local  programs. 

116a.l38  Procedures  for  determining 
proportionate  share. 

116a.l39  Provision  of  services  required  by 
law:  General. 

116a.l40  Provision  of  services  required  by 
law:  Handicapped  children. 

116a.l41  Provision  of  services  required  by 
law:  Children  whose  primary  or  home 
language  is  other  than  English. 

116a.l42  Provision  of  services  required  by 
law:  Compensatory  education  or  other 
services  required  by  State  or  local  law. 

116a.l43  Coordination. 

116a.144-116a.149  [Reserved] 

Subpart  I— Parental  Involvement 

116a.l50  Purpose  of  advisory  councils. 

116a.l51  Advisory  councils  that  an  LEA 
shall  establish. 

116a. 152  Composition  of  membership  on 
district  advisory  councils. 

116a.l53  Models  for  electing  district 
advisory  councils. 

116a.l54  Procedures  for  electing  district 
advisory  councils. 

116a. 155  Required  project  area  advisory 
councils  and  project  school  advisory 
councils. 


Sec. 

116a.l56  Membership  of  project  area 
advisory  councils  and  project  school 
advisory  councils. 

116a.l57  Procedures  for  electing  project 
area  advisory  councils  and  project 
school  advisory  councils. 

116a.l58  An  LEA  may  not  impose  additional 
restrictions  on  the  rights  of  parents  to 
elect  advisory  council  members. 

116a. 159  Responsibilities  of  advisory 
councils. 

116a.l60  Information  that  an  LEA  shall 
provide  to  advisory  councils. 

116a,161  Training  for  members  of  advisory 
councils. 

116a.l62  Allowable  expenditures  for 
advisory  councils. 

116a.163-116a.169  [Reserved] 

Subpart  J— Evaluations  by  Local 
Educational  Agencies 

116a.l70  General  evaluation  requirements. 
116a.l71  Standards  for  evaluation  by  an 
LEA. 

116a.l72  Use  of  models  by  an  LEA. 

116a,173  Model  requirements. 

116a.l74  Alternative  models. 

116a.l75  Frequency  of  LEA  evaluations. 
116a.l76  Reports  of  evaluation  results. 
116a.l77  Allowable  costs  for  evaluation. 
116a.178-116a.179  [Reserved] 

Authority:  Sec.  101-198  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L  95-561  (20  U.S.C.  2701- 
2854),  unless  otherwise  noted. 

Subpart  A— General 

§  1 16a.1  Purpose  of  Title  I  grants  to  LEAs. 

Under  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended,  the  Secretary  provides 
financial  assistance  to  local  educational 
agencies  (LEAs)  for  projects  designed  to 
meet  the  special  educational  needs  of — 

(a)  Educationally  deprived  children  in 
low-income  areas;  and 

(b)  Children  in  local  institutions  for 
neglected  or  delinquent  children. 

(Sec.  Ill,  20  U.S.C.  2711) 

§  1 1 6a. 2  Applicability  of  the  regulations  in 
Part  116a. 

The  regulations  in  this  part  apply  to 
projects  for  which  the  Secretary 
provides  financial  assistance  to  LEAs 
under  Title  I. 

(Sec.  101-198,  20  U.S.C.  2701-2854) 

§  1 16a.3  Applicability  of  other  statutes 
and  regulations. 

In  Addition  to  the  regulations  in  this 
part,  the  following  statutes  and 
regulations  apply  to  projects  for  which 
the  Secretary  provides  financial 
assistance  to  LEAs  under  Title  I: 

(a)  The  Title  I  statute  in  20  U.S.C.  2701 

et  seq. 

(b)  The  Title  I  regulations  in  45  CFR 
Part  116  that  apply  to  all  programs 
authorized  under  Title  I. 

(c)  The  General  Education  Provisions 
Act  (GEPA)  in  20  U.S.C.  1221  et  seq. 


(d)  The  Education  Division  General 
Administrative  Regulations  (EDGAR) 
in — 

(1)  45  CFR  Part  100b  (State- 
administered  programs); 

(2)  45  CFR  Part  100c  (General);  and 

(3)  45  CFR  Part  lOOd  (Education 
Appeal  Board). 

(Sec.  101-198,  20  U.S.C.  2701-2854;  20  U.S.C. 
1221  et  seq.;  45  CFR  Parts  100b,  100c,  lOOd) 

§  116a. 4  Definitions. 

(a)  The  following  terms  that  are  used 
in  this  part  are  defined  in  45  CFR  Part 
116: 

Applicant 

Application 

Assistant  Secretary 

Average  daily  attendance 

Average  per  pupil  expenditure 

Cease  and  desist 

Children 

Construction 

County 

Current  expenditures 

Department 

Elementary  school 

Equipment 

Fiscal  Year 

Free  public  education 

Grant  period 

Local  educational  agency 

Parent 

Participating  children 
Preschool  children 
Project 
Project  period 
Public 

School  facilities 
Secondary  school 
Secretary 
State 

State  agency 

State  educational  agency 

Suspension 

Title  I 

Title  IV 

Title  V 

Withholding 

(b)  In  addition  to  the  definitions 
referred  to  in  paragraph  (a)  of  this 
section,  the  following  definitions  apply 
to  this  part: 

"Educationally  deprived  children" 
means  children  whose  educational 
attainment  is  below  the  level  that  is 
appropriate  for  children  of  their  age. 

“Eligible  school”  means  a  school  in 
which  a  sufficiently  high  concentration 
of  children  from  low-income  families  is 
enrolled  so  that,  under  the  procedure  in 
§  116a.52,  the  school  is  eligible  for 
services  supported  with  Title  I  funds. 

“Eligible  school  attendance  area" 
means  a  school  attendance  area  in 
which  a  sufficiently  high  concentration 
of  children  from  low-income  families 
resides  so  that,  under  the  procedures  in 
§  116a.51,  the  school  attendance  area  is 
eligible  for  services  supported  with  Title 
I  funds.  However  if  a  child’s  school 
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attendance  area  cannot  be  determined 
on  a  geographical  basis,  the  child  is 
considered  to  be  in  the  school 
attendance  area  to  which  the  child  is 
assigned,  or  would  be  assigned  if  he 
were  not  attending  a  private  school. 

“Institution  for  delinquent  children" 
means  a  public  or  private  residential 
facility  that  is  operated  primarily  for  the 
care  of  at  least  10  children  who  have 
been  adjudicated  delinquent  or  in  need 
of  supervision.  The  term  also  includes 
an  adult  correctional  institution  in 
which  at  least  10  children  reside. 

"Institution  for  neglected  children" 
means  a  public  or  private  residential 
facility — other  than  a  foster  home — that 
is  operated  primarily  for  the  care  of  at 
least  10  children  who  have  been 
committed  to  the  institution — or 
voluntarily  placed  in  the  institution 
under  applicable  State  law — because  of 
the  abandonment  by,  or  neglect  by,  or 
death  of,  parents. 

"Instructional  staff’ — 

(a)  Means  staff  members  who  provide 
instruction  to  children  or  who  assist  or 
supervise  those  staff  members  who 
provide  instruction; 

(b)  Includes  teachers,  principals, 
consultants,  supervisors  of  instruction, 
librarians,  guidance,  and  psychological 
personnel;  and 

(c)  Includes  aides,  clerical  personnel, 
and  other  paraprofessionals  who  are 
employed  to  assist  other  instructional 
staff  members  providing  instructional 
services. 

“Participating  school”  means  a 
“project  school”  as  defined  in  this 
section. 

“Project  area”  means  a  school 
attendance  area  in  which  a  high 
concentration  of  children  from  low- 
income  families  reside,  and  that  has 
been  selected  by  an  LEA,  under  the 
procedures  in  §  116a.61  and  §§  116a.63- 
116a.65,  as  an  area  from  which  children 
are  to  be  selected  to  participate  in  a 
Title  I  project. 

“Project  school"  means  an  eligible 
school  that  is  selected  by  an  LEA,  under 
the  procedures  in  §  §  116a.62-116a.65,  as 
a  school  in  which  children  are  to  be 
selected  to  participate  in  a  Title  I  project 
and  to  receive  services  supported  with 
Title  I  funds. 

"School  attendance  area”  means,  in 
relation  to  a  particular  public  school,  the 
geographical  area  in  which  the  children 
who  are  normally  served  by  that  school 
reside. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec.  408  of 
GEPA,  20  U.S.C.  1221e-3(a)(l)) 


§§  116a.5-116a.9  [Reserved] 

Subpart  B— Allocation  of  Title  I  Funds 
for  Grants  to  Local  Educational 
Agencies 

Basic  Grants 

§  1 16a.  10  Eligibility  of  LEAs  for  basic 
grants. 

(a)  Each  LEA  in  a  State — other  than 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands — is  eligible  for  a  basic  Title  I 
grant  for  a  fiscal  year  if — 

(1)  The  Secretary  determines,  on  the 
basis  of  satisfactory  available  data,  that 
there  are  at  least  10  children  counted 
under  section  111(c)  (Children  to  be 
counted)  of  Title  I  in  the  school  district 
of  the  LEA;  or 

(2)  The  Secretary  does  not  have 
available  satisfactory  data  on  a  school 
district  basis,  but  the  school  district 
served  by  the  LEA  is  located,  in  whole 
or  in  part,  in  a  county  in  which  the 
Secretary  determines  there  are  at  least 
10  children  counted  under  section  111(c) 
of  Title  I. 

(b)  The  Secretary  allocates  Title  I 
funds  appropriated  under  section 
111(a)(1)  (relating  to  authorized 
appropriations)  of  Title  I  among  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  on  the 
basis  of  their  respective  needs  for  Title  I 
funds. 

(Sec.  111(a),  20  U.S.C.  2711(a);  Sec.  111(b),  20 
U.S.C.  2711(b);  Sec.  111(c),  20  U.S.C.  2711(c)) 

§  1 16a.1 1  Determination  by  the  Secretary 
of  basic  grants. 

(a)  If  satisfactory  census  data  are 
available  from  the  Department  of 
Commerce,  the  Secretary  determines  the 
amount  of  the  basic  Title  I  grant  that 
each  LEA  in  a  State — other  than  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands — is 
eligible  to  receive  for  a  fiscal  year  under 
the  method  in  sections  111(a)(2)(A) 
(relating  to  amounts  when  data  are 
available)  and  111(c)  of  Title  I. 

(b) (1)  If  satisfactory  census  data  are 
not  available  from  the  Department  of 
Commerce  for  LEAs,  the  Secretary 
determines  the  "county  aggregate” 
amount  of  Title  I  basic  grant  funds  that 
all  LEAs  in  a  county  are  eligible  to 
receive  under  the  method  in  sections 
111(a)(2)(B)  (relating  to  amounts  when 
data  are  not  available)  and  111(c)  of 
Title  I. 

(2)  The  “county  aggregate”  amount 
referred  to  in  paragraph  (b)(1)  of  this 
section  includes  an  amount  based  on  the 
number  of  children  aged  5  through  17 


who — under  the  criteria  in  section 
111(c)(2)(B)  (relating  to  determining 
numbers  of  children)  of  Title  I — are 
living  in  institutions  for  neglected  or 
delinquent  children,  or  being  supported 
in  foster  homes  with  public  funds,  but 
who  are  not  counted  under  Subpart  3  of 
Part  B  (Programs  for  neglected  and 
delinquent  children  operated  by  State 
agencies)  of  Title  I  for  purposes  of  a 
grant  to  a  State  agency. 

(c)  If  the  funds  appropriated  by 
Congress  for  any  fiscal  year  are  not 
sufficient  to  pay  the  full  amount  that  all 
LEAs  are  eligible  to  receive  under  Title  I 
basic  grants,  the  Secretary  ratably 
reduces,  using  the  procedures  in  section 
193  (Adjustments  where  necessitated  by 
appropriation)  of  Title  I,  the  amount 
available  to  each  LEA  or  county. 

(Sec.  Ill,  20  U.S.C.  2711;  Sec.  193.  20  U.S.C. 
2843) 

§  1 1 6a.  1 2  Allocation  of  county  aggregate 
amounts  by  SEAs. 

Except  as  provided  in  §  116a.l3,  an 
SEA  shall  allocate  the  county  aggregate 
amounts,  determined  by  the  Secretary 
under  §  116a.ll,  by  using  the  following 
procedures: 

(a)  Allocations  based  on  children  in 
local  institutions  for  neglected  or 
delinquent  children.  (1)  Except  as 
provided  in  paragraphs  (a)  (2)  and  (3)  of 
this  section,  the  SEA  shall  first  allocate  . 
to  a  particular  LEA  that  portion,  if  any, 
of  the  county  aggregate  amount  that  is 
based  on  the  number  of  children,  aged  5 
through  17,  in  the  LEA’s  district  who 
resided  in  a  local  institution  for 
neglected  or  delinquent  children — and 
were  not  counted  under  Subpart  3  of 
Part  B  (Programs  for  neglected  and 
delinquent  children  operated  by  State 
agencies)  of  Title  I — 

(1)  For  at  least  one  day  during  the 
month  of  October  of  the  preceding 
calendar  year;  and 

(ii)  For  at  least  30  consecutive  days 
during  the  same  preceding  calendar 
year. 

(2)  If  the  SEA  determines  that  the 
LEA  is  unable  or  unwilling  to  provide 
for  the  special  educational  needs  of  the 
children  referred  to  in  paragraph  (a)(1) 
of  this  section,  the  SEA  shall — 

(i)  Assign  that  portion  of  the  LEA's 
grant  to  the  SEA  if  the  SEA  assumes 
educational  responsibility  for  those 
children;  or 

(ii)  Assign  that  portion  of  the  LEA’s 
grant  to  another  State  or  local  public 
agency  if  that  agency  agrees  to  assume 
educational  responsibility  for  those 
children. 

(iii)  If  a  local  institution  for  neglected 
or  delinquent  children  closes  and  the 
children  are  transferred  to  an  institution 
in  the  school  district  of  another  LEA,  the 
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SEA  shall  adjust  the  allocations  of  the 
two  LEAs  to  reflect  that  transfer. 

(b)  Allocations  based  on  the 
distribution  of  children  from  low-income 
families — (1)  General  rule.  After 
following  the  procedures  in  paragaph  (a) 
of  this  section,  the  SEA  shall  allocate 
the  remaining  county  aggregate  amount 
to  LEAs  in  the  county  on  the  basis  of  the 
best  available  data  on  the  number  of 
children  from  low-income  families  in  the 
school  districts  of  those  LEAs. 

(2)  Special  circumstances.  The  SEA 
shall  adjust  the  allocations  that  it  makes 
under  paragaph  (b)(1)  of  this  section  to 
reflect  the  following  special 
circumstances: 

(i)  LEAs  in  more  than  one  county.  If  a 
school  district  of  an  LEA  overlaps  a 
county  boundary,  the  SEA  shall  make, 
on  a  proportionate  basis,  a  separate 
allocation  to  that  LEA  from  the  county 
aggregate  amount  for  each  county  in 
which  that  district  is  located. 

(ii)  LEAs  serving  children  from 
another  LEA.  If  an  LEA  serves  children 
from  the  school  district  of  another  LEA 
or  serves  different  children  within  the 
same  geographical  area  as  another  LEA. 
the  SEA  may  adjust  the  allocations  of 
those  LEAs  to  reflect  the  number  of 
children  from  low-income  families  for 
whom  each  LEA  is  providing  a  free 
public  education. 

(ii)  Changes  in  LEAs.  If  an  LEA’s 
school  district  is  merged  or 
consolidated,  or  a  portion  of  the  district 
is  transferred  to  another  LEA.  the  SEA 
shall — 

(A)  Adjust  the  allocations  of  those 
LEAs  to  reflect  the  number  of  children 
from  low-income  families  for  whom 
each  surviving  LEA  is  providing  a  free 
public  education;  or 

(B)  Permit  an  LEA  that  submitted  a 
previously  approved  project  application 
to  carry  out  the  approved  project  by 
itself  or  in  cooperation  with  another 
LEA,  during  the  period  covered  by  that 
application. 

(iv)  Minimum  allocation.  The  SEA  is 
to  required  to  allocate  to  an  LEA  a  basic 
grant  of  Title  I  funds  generated  by  fewer 
than  10  children. 

(Sec.  Ill,  20  U.S.C.  2711) 

§  1 16a.  13  Exceptions  to  county  aggregate 
amounts. 

(a)  If  a  large  number  of  LEAs  overlap 
county  boundaries,  the  SEA  may  apply 
to  the  Secretary  for  authority  in  any 
fiscal  year  to  make,  directly  to  LEAs 
without  regard  to  the  county  aggregate 
amounts,  the  basic  grant  allocations 
under  §  116a.l2  and  the  special 
incentive  grant  allocations  under 

§§  116a.20-116a.24. 

(b)  If  the  Secretary  approves  the 
SEA’s  request  under  paragraph  (a)  of 


this  section,  the  SEA  shall  provide 
assurances  that  it  will — 

(1)  Make  these  allocations  using  the 
same  factors  as  the  Secretary  uses  in 
determining  the  amount  of  grants  under 
section  111(a)  (Grants — amount  and 
eligibility)  of  Title  I;  and 

(2)  Establish  procedures  through 
which  LEAs  dissatisfied  with  the 
determinations  made  by  the  SEA  may 
appeal  directly  to  the  Secretary  for  a 
final  determination. 

(Sec.  111(a)(3)(C),  20  U.S.C.  2711(a)(3)(C)) 

§  1 1 6a.  1 4 1  Distribution  of  an  additional 
amount  based  on  the  survey  of  income  and 
education. 

(a)  If  the  amount  appropriated  for 
basic  grants  for  any  other  fiscal  year 
exceeds  the  amount  appropriated  for 
basic  grants  in  fiscal  year  1979,  the 
Secretary — under  section  111(a)(3)(D) 
(relating  to  allocating  amounts  over  the 
fiscal  year  1979 — allocates  one-half  of 
the  excess  amount  to  SEAs  on  the  basis 
of  data  from  the  1975  survey  of  income 
and  education  conducted  by  the  Bureau 
of  the  Census. 

(b)  An  SEA  shall  allocate  to  LEAs 
within  the  State  any  additional  amounts 
available  under  paragraph  (a)  of  this 
section  in  exact  proportion  to  the 
amounts  allocated  to  the  LEAs  for  Title  1 
basic  grants. 

(Sec.  111(a)(3)(D),  20  U.S.C.  2711(a)(3)(D)) 

§§  116a.15-116a.19  [Reserved] 

Special  Incentive  Grants 

§  1 16a20  Eligibility  for  special  incentive 
grants. 

(a)  An  LEA  that  is  eligible  to  receive  a 
payment  under  section  111  (relating  to 
basic  grants)  of  Title  I  for  any  fiscal  year 
shall  be  entitled  to  an  additional  grant 
under  section  116  (relating  to  special 
incentive  grants)  of  Title  1,  if  the  LEA  is 
located  in  a  State  that  has  in  effect  for 
that  fiscal  year  a  State  program  meeting 
the  following  requirements; 

(1)  The  program  is  similar  to  Title  I  in 
the  following  characteristics; 

(i)  It  provides  financial  assistance  to 
meet  the  special  educational  needs  of 
educationally  deprived  children. 

(ii)  All  participating  children  are 
educationally  deprived. 

(iii)  The  SEA  bases  the  program  on 
performance  objectives  related  to 
educational  achievement  and  evaluates 
the  program  in  a  manner  consistent  with 
those  performance  objectives. 

(iv)  The  program  provides 
supplementary  services  designed  to 
meet  the  special  educational  needs  of 
participating  children. 

(v)  The  LEA  keeps  whatever  records 
are  necessary  to  ensure  that  the 
requirements  in  paragraphs  (a)(l)(i) 


through  (a)(l)(iv)  of  this  section  are  met 
and  provides  access  to  those  records  for 
the  purpose  of  verification. 

(vi)  The  SEA  monitors  performance 
under  the  program  to  ensure  that  all 
requirements  are  met. 

(2)  In  at  least  95  percent  of  the  LEAs 
in  the  State,  not  less  than  50  percent  of 
the  funds  expended  under  the  State 
program,  in  the  fiscal  year  preceding  the 
fiscal  year  in  which  the  State  is  to 
receive  a  payment  for  an  additional 
grant  under  section  116  of  Title  I,  is 
expended  in  school  attendence  areas 
that  have  been  identified  as  eligible  in 
accordance  with  §  116a.51. 

(b)(1)  A  State  that  desires  to  have  its 
LEAs  be  eligible  to  receive  an  additional 
grant  shall  develop  a  system  for 
determining — 

(1)  The  data  required  by  paragraph 
(a)(2)  of  this  section;  and 

(ii)  The  amount  of  State  funds 
expended  under  the  State  program 
referred  to  in  §  116a  .21  (a). 

(2)  The  State  shall  submit  to  the 
Secretary  information  on  the  system 
developed  in  paragraph  (b)(1)  of  this 
section. 

(Sec.  116(a),  20  U.S.C.  2721(a);  Sec.  116(b),  20 
U.S.C.  2721(b)) 

§  1 1 6a.2 1  State  entitlements. 

(a)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  aggregate  amount 
of  special  incentive  grants  to  which  the 
LEAs  in  a  State  are  entitled  for  any 
fiscal  year  is  50  percent  of  the  amount  of 
State  funds  expended,  in  the  most  recent 
fiscal  year  for  which  data  are  available, 
under  a  State  program  meeting  the 
requirements  in  §  116a.20(a). 

(b) (1)  If  the  sums  appropriated  for  a 
fiscal  year  are  not  sufficient  to  pay  the 
total  amounts  to  which  all  LEAs  are 
entitled  under  this  section,  the  SEA  shall 
ratably  reduce  the  amounts  to  be  paid 
those  agencies  to  the  extent  necessary 
to  bring  the  payments  within  the  limits 
of  the  amounts  appropriated. 

(2)  If  additional  funds  become 
available  for  making  payments  under 
this  section  for  that  year,  the  SEA  shall 
increase  the  reduced  amounts  referred 
to  in  paragraph  (b)(1)  of  this  section  on 
the  same  basis  that  they  were  reduced. 

(c)  The  aggregate  amount  of  special 
incentive  grants  that  the  LEAs  in  a  State 
are  eligible  to  receive  for  any  fiscal  year 
may  not  exceed  10  percent  of  the 
aggregate  amount  that  LEAs  in  the  State 
are  eligible  to  receive  for  basic  grants 
under  section  111  of  Title  I  for  that  fiscal 
year. 

(d) (1)  If,  in  any  fiscal  year,  the 
expenditures  made  by  a  State  under  a 
program  meeting  the  requirements  of 
§  116a. 20(a)  equal  or  exceed 
expenditures  under  that  program  in  the 
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preceding  fiscal  year,  the  amount  paid  to 
the  State  under  this  section  is  not  less 
than  the  amount  paid  to  the  State  under 
this  section  in  the  preceding  fiscal  year. 

(2)(i)  The  total  of  any  increases 
required  under  paragraph  (d)(1)  of  this 
section  is  derived  by  proportionately 
reducing  the  amount  paid  to  States  that 
were  not  entitled  to  a  payment  under 
this  section  in  the  preceding  fiscal  year. 

(ii)  However,  the  amount  paid  to  a 
State  under  this  section  for  any  fiscal 
year  does  not  exceed  the  maximum 
amount  to  which  the  State  is  entitled  for 
that  fiscal  year  for  basic  grants  under 
section  111  of  Title  I. 

(Sec.  116(b),  20  U,S.C.  2721(b);  Sec.  116(c),  20 
U.S.C.  2721(c);  Sec.  116(d),  20  U.S.C.  2721(d)) 

§  11 6a. 22  LEA  entitlements. 

For  any  fiscal  year,  (a)  the  amount  of 
the  additional  grant  for  each  LEA  in  a 
State  under  §  116a.21  shall  bear  the 
same  ratio  to  (b)  the  amount  allocated  to 
the  State  under  §  116a. 21  as  (c)  the 
amount  allocated  to  the  LEA  for  that 
fiscal  year  under  section  111  (referring 
to  basic  grants)  of  Title  I  bears  to  (d)  the 
aggregate  amount  allocated  to  all  LEAs 
in  the  State  for  that  fiscal  year  under 
section  111. 

(Sec.  116(b)(2),  20  U.S.C.  2721(b)(2)) 

§  116a. 23  Method  of  making  special 
incentive  grants. 

The  Secretary  includes  that  amount  of 
special  incentive  grant  funds  that  a 
State  is  entitled  to  receive  during  a 
particular  fiscal  year,  as  determined 
under  §  116a.21,  in  the  amount  paid  to 
that  State  for  that  fiscal  year  under 
section  191  (Payment  methods)  of  Title  I. 
(Sec.  116(c)(2),  20  U.S.C.  2721(c)(2)) 

§  1 16a. 24  Use  of  special  incentive  grant 
funds. 

An  LEA  that  receives  special 
incentive  grant  funds  shall  use  those 
funds — 

(a)  To  carry  out  activities  described  in 
an  approved  project  application  for  Title 
I  funds  that  the  LEA  submits  under 
section  121  (relating  to  the  local  program 
application  for  a  basic  grant)  of  Title  I; 
and 

(b)  In  accordance  with  the  program 
requirements  in  Subpart  3  (Program 
requirements  and  applications)  of  Title  I. 
(Sec.  116(c)(4),  20  U.S.C.  2721(c)(4) 

Concentration  Grants 

Note. — The  regulatory  provisions  for  Title  I 
Concentration  Grants  (§§  116a.30-116a.37) 
were  published  as  final  regulations  on  April 
3, 1980  (45  FR  22654-57).  Because  these 
provisions  are  in  effect,  further  comments  are 
not  being  sought  on  them  and  will  not  be 
considered.  They  are  included  here  as  a 
convenience  to  the  public. 


§  1 16a. 30  States  entitled  to  receive 
concentration  grant  funds. 

Section  117(b)  (relating  to  eligibility 
for  and  amount  of  special  concentration 
grants)  of  Title  I  provides  that  a  State — 
other  than  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands — that  is  eligible  for  a 
grant  under  Title  I  for  any  fiscal  year  is 
entitled  to  concentration  grant  funds 
from  the  amount  appropriated  for  that 
fiscal  year  under  section  117(d)  (relating 
to  appropriations  for  concentration 
grants)  of  Title  I. 

(Sec.  117(b)(1),  20  U.S.C.  2722(b)(1)) 

§  1 16a.31  Amount  of  concentration  grant 
funds  that  each  State  receives. 

(a)  The  Secretary  determines  the 
amount  of  concentration  grant  funds  a 
State  receives  under  section  117 
(relating  to  the  amount  of  the 
concentration  grant)  of  Title  I. 

(b)  However,  each  State  that  is 
entitled  to  concentration  grant  funds 
receives  at  least  one-quarter  of  one 
percent  of  the  total  funds  appropriated 
for  that  fiscal  year  under  section  117(d) 
of  Title  I. 

(c)  The  Secretary  determines  the 
minimum  amount  of  concentration  grant 
funds  that  each  State  is  entitled  to 
receive  before  setting  aside  any 
amounts  for  State  administrative  costs 
and  evaluation. 

(Sec.  117(b)(1),  20  U.S.C.  2722(b)(1);  Sec. 
117(b)(2),  20  U.S.C.  2722(b)(2);  Sec.  117(b)(3), 
20  U.S.C.  2722(b)(3)) 

§  1 16a.32  Allocation  of  concentration 
grant  funds  to  counties  within  a  State  in 
which  at  least  one  county  meets  the 
statutory  eligibility  criteria. 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraph  (b)  of  this  section, 
concentration  grant  funds  that  are 
awarded  to  a  State  in  which  at  least  one 
county  meets  the  eligibility  criteria  in 
section  117(b)(1)  (relating  to  the 
eligibility  for  a  concentration  grant)  of 
Title  I  are  allocated  to  the  eligible 
counties  within  the  State  by  the 
Secretary  in  accordance  with  the 
formula  in  section  117(b)(3)  of  Title  I. 

(2)  Under  the  formula  referred  to  in 
paragraph  (a)(1)  of  this  section,  a  county 
that  meets  the  statutory  eligibility 
criteria  and  is  located  in  a  State  that 
receives  the  minimum  allocation  of 
concentration  grant  funds  is  allocated 
the  same  proportion  of  the  total 
concentration  grant  appropriation  as  an 
eligible  county  that  is  located  in  a  State 
that  receives  more  than  the  minimum 
allocation. 

(b)  Exceptions.  (1)  Except  as  provided 
in  paragraph  (b)(3)  of  this  section,  after 
all  the  eligible  counties  in  a  State  that 


received  the  minimum  grant  have  been 
allocated  the  amount  of  concentration 
grant  funds  to  which  they  are  entitled 
under  the  statutory  formula,  the 
Secretary,  according  to  an  approved 
allocation  plan  submitted  by  the  SEA. 
allocates  to  counties  within  that  State 
any  concentration  grant  funds  that 
remain  unallocated. 

(2)  The  allocation  plan  referred  to  in 
paragraph  (b)(1)  of  this  section  must — 

(1)  Be  submitted  to  the  Secretary  by 
the  SEA  according  to  the  procedures 
described  in  §  116a. 34;  and 

(ii)  Have  the  approval  of  the 
Secretary,  using  the  standards  described 
in  §  116a. 35. 

(3) (i)  If  the  SEA  does  not  submit  an 
allocation  plan,  or  the  Secretary 
disapproves  the  plan  that  has  been 
submitted  and  notifies  the  SEA  of  the 
reasons  for  disapproving  the  plan,  the 
Secretary  allocates  the  remaining 
concentration  grant  funds  within  the 
State  to  those  counties  that  are  receiving 
a  basic  grant  under  Part  A  of  Title  I. 

(ii)  The  Secretary  makes  this 
allocation  according  to  the  basic  grant 
allocation  method  in  section  111(a) 
(relating  to  the  amount  of  basic  grants) 
of  Title  I. 

(Sec.  117(a),  20  U.S.C.  2722(a);  Sec.  117(b).  20 
U.S.C.  2722(b)) 

§  1 16a. 33  Allocation  of  concentration 
grant  funds  to  counties  within  a  State  in 
which  no  county  meets  the  statutory 
eligibility  criteria. 

(a)  General  Rule.  (1)  Except  as 
provided  in  paragraph  (b)  of  this  section, 
if  no  county  in  a  State  meets  the 
eligibility  criteria  in  section  117(b)(1)  of 
Title  I,  the  Secretary,  according  to  an 
approved  allocation  plan  submitted  by 
the  SEA,  allocates  to  counties  within  the 
State  concentration  grant  funds  that  are 
awarded  to  that  State. 

(2)  The  allocaiion  plan  referred  to  in 
paragraph  (a)(1)  of  this  section  must —  - 

(1)  Be  submitted  to  the  Secretary  by 
the  SEA  according  the  procedures 
described  in  §  116a. 34;  and 

(ii)  Have  the  approval  of  the 
Secretary,  using  the  standards  described 
in  §  116a. 35. 

(b)  Exception.  (1)  If  the  SEA  does  not 
submit  an  allocation  plan  or  if  the 
Secretary  disapproves  the  plan  that  has 
been  submitted  and  notifies  the  SEA  of 
the  reasons  for  disapproving  the  plan, 
the  Secretary  allocates  the 
concentration  grant  funds  within  the 
State  to  those  counties  that  are  receiving 
a  basic  grant  under  Part  A  of  Title  I. 

(2)  The  Secretary  makes  this 
allocation  on  the  basis  of  the  basic  grant 
allocation  method  in  section  111(a)  of 
Title  I. 
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(Sec.  117(a).  20  U.S.C.  2722(a):  Sec.  117(b).  20 
U.S.C.  2722(b)) 

1 16a. 34  Submission  of  allocation  plans. 

(a)  States  that  may  submit  an 
allocation  plan.  (1)  If  a  State’s 
concentration  grant  funds  remain 
unallocated  after  all  the  eligible  counties 
in  that  State  have  been  allocated  the 
amount  of  concentration  grant  funds  to 
which  they  are  entitled  under  the 
statutory  formula,  the  State  may  submit, 
for  the  Secretary’s  consideration,  a  plan 
for  allocation  of  these  unallocated  funds 
to  eligible  counties  within  the  State. 

(2)  Only  counties  that  are  eligible  to 
receive  basic  grants  under  Part  A  of 
Title  I  may  receive  concentration  grant 
funds. 

(b)  Submission  through  SEA.  A  State 
that  chooses  to  submit  an  allocation 
plan  shall  submit  the  plan  through  its 
SEA. 

(c)  Elements  of  an  allocation  plan.  In 
order  to  be  assured  of  consideration  by 
the  Secretary,  an  allocation  plan  must 
include — 

(1) (i)  A  list  of  all  counties  in  the  State 
that  meet  the  eligibility  criteria  in 
section  117(b)(1)  of  Title  I;  and 

(ii)  The  amount  of  concentration  grant 
funds  that  each  of  those  counties 
receives  under  the  formula  in  section 
117(b)(3)  of  Title  I; 

(2) (i)  A  list  of  all  counties  in  the  State; 
and 

(ii)  The  amount  of  concentration  grant 
funds,  if  any,  that  each  county  would 
receive  under  the  proposed  allocation 
plan;  and 

(3)  A  description  of  the  proposed 
method  for  allocating  the  concentration 
grant  funds  to  the  counties  in  the  State. 
This  description  must  include — 

(i)  The  reasons  why  this  method  is 
being  proposed; 

(ii)  How  this  method  meets  the 
statutory  purpose  of  providing 
concentration  grant  funds  to  those 
counties  with  especially  high 
concentrations  of  children  from  low- 
income  families;  and 

(iii)  The  reasons  why  this  method  is 
reasonable  in  terms  of  local 
circumstances  including  the  distribution 
of  children  from  low-income  families 
within  counties. 

(Sec.  117(a),  20  U.S.C.  2722(a);  Sec.  117(b).  20 
U.S.C.  2722(b)) 

§  1 16a. 35  Secretary’s  standards  for 
approval  of  allocation  plans. 

In  deciding  whether  to  approve  a 
proposed  allocation  plan,  the  Secretary 
considers  the  extent  to  which  the 
proposed  plan — 

(a)  Meets  the  requirements  in 
§  116a.34;  ' 


(b)  Would  result  in  an  allocation  of 
concentration  grant  funds  that  meets  the 
statutory  purpose  of  providing 
concentration  grant  funds  to  those 
counties  with  especially  high 
concentrations  of  children  from  low- 
income  families;  and 

(c)  Is  reasonable  in  terms  of  local 
circumstances,  including  the  distribution 
of  children  from  low-income  families 
within  counties. 

(Sec.  117(a),  20  U.S.C.  2722(a);  Sec.  117(b),  20 
U.S.C.  2722(b)) 

§  1 1 6a. 36  Method  of  awarding 
concentration  grant  funds. 

(a)  The  Secretary  includes  the  amount 
of  concentration  grant  funds  that  a  State 
is  entitled  to  receive  during  a  particular 
fiscal  year,  as  determined  under 

§  116a.31,  in  the  amount  paid  to  that 
State  for  that  fiscal  year  under  section 
191  (payment  methods)  of  Title  I. 

(b)  Under  §  116a.32  or  §  116a.33,  the 
Secretary  allocates  those  concentration 
grant  funds  to  eligible  counties  within  a 
State  that  receives  concentration  grant 
funds. 

(c) (1)  The  SEA  shall  distribute 
concentration  grant  funds — 

(1)  Among  the  LEAs  in  each  county 
that  is  entitled  to  receive  those  funds; 
and 

(ii)  On  the  basis  of  the  current 
distribution  within  each  of  those 
counties  of  children  aged  5  through  17. 

(2)  In  making  this  distribution,  the 
State  shall  use  either  of  the  following 
procedures,  as  applicable: 

(i)  Each  LEA  in  which  20  percent  or 
more  of  the  children  are  counted  as 
being  from  low-income  families  under 
the  Title  I  basic  grant  formula  receives  a 
portion  of  the  country’s  concentration 
grant  allocation  based  on  the  number  of 
children  counted  under  that  basic  grant 
formula. 

(ii)  Each  LEA  in  which  less  than  20 
percent  of  the  children  are  counted  as 
being  from  low-income  families  under 
the  basic  grant  formula  receives  a 
portion  of  the  county's  concentration 
grant  allocation  based  on  (A)  the 
number  of  children  counted  under  the 
Title  I  basic  grant  formula  multiplied  by 
(B)  a  fraction  in  which  the  numerator  is 
the  percentage  of  children  in  the  LEA 
that  are  counted  under  the  basic  grant 
formula  and  the  denominator  is  20. 

(Sec.  117(b)(5),  20  U.S.C  2722(b)(5);  Sec. 
117(c)(1),  20  U.S.C.  2722(c)(1)) 

§  1 16a. 37  Use  of  concentration  grant 
funds. 

An  LEA  that  receives  concentration 
grant  funds  under  section  117  of  Title  1 
shall  use  those  funds — 

(a)  To  carry  out  activities  that  are 
described  in  an  approved  project 


application  for  Title  I  funds  that  the  LEA 
submits  under  section  121  (relating  to 
the  local  project  application  for  a  basic 
grant)  of  Title  I;  and 

(b)  In  accordance  with  the  Title  I 
program  requirements  in  Subpart  3  of 
Title  I. 

(Sec.  117(c)(2):  20  U.S.C.  2722(c)(2)) 

Reallocation 

§  1 16a. 38  Reallocation  of  Title  I  funds  by 
SEA’s. 

(a)  By  February  1  of  each  fiscal  year, 
an  SEA  shall — 

(1)  Determine  which,  if  any,  LEAs 
have  received  allocations  of  Title  I 
funds  that  exceed  the  amount  required 
for  the  current  Title  I  projects.  The  SEA 
shall  make  this  determination  after 
considering  factors  such  as — 

(1)  The  number  of  children  being 
served; 

(ii)  The  special  educational  needs  of 
the  children  being  served; 

(iii)  The  availability  of  funds  from 
non-Title  I  sources; 

(iv)  The  rate  of  inflation; 

(v)  Increases  in  the  salaries  of  Title  I 
staff; 

(vi)  The  future  availability  of  Title  I 
funds;  and 

(vii)  The  amount  of  funds  carried  over 
from  the  previous  year;  and 

(2)  Notify  each  LEA  identified  under 
paragraph  (a)(1)  of  this  section  of — 

(1)  The  amount  of  that  LEA’s  Title  I 
funds  that  the  SEA  is  considering 
reallocating  to  other  LEAs  under 
paragraph  (b)  of  this  section;  and 

(ii)  The  opportunity  for  that  LEA  to 
amend  its  Title  I  application  to  include 
approvable  proposals  for  use  of  the 
excess  funds. 

(b) (1)  If  the  LEA  fails  to  properly 
amend  its  Title  I  application  in  response 
to  the  opportunity  provided  under 
paragraph  (a)  of  this  section,  the  SEA 
shall  reallocate  the  excess  Title  I  funds 
to  LEAs  that  have  the  greatest  need  for 
additional  Title  I  funds  due  to  increases, 
in  the  number  of  children  from  low- 
income  families,  that  are  not  reflected  in 
the  formula  for  determining  the  Title  I  ’ 
allocations  for  those  LEAs  in  section  111 
of  Title  I. 

(2)  The  SEA  shall  notify  the  Secretary 
of  those  reallocations. 

(Sec.  Ill,  20  U.S.C.  2711;  Sec.  193,  20  U.S.C. 
2843) 

§  1 16a. 39  Reallocation  of  Title  I  funds  by 
the  Secretary. 

If  excess  amounts  of  Title  I  funds 
remain  after  an  SEA  has  completed  the 
process  in  §  116a.38,  the  Secretary 
distributes  those  excess  funds  among 
other  States  on  the  basis  of  need. 
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(Sec.  Ill,  20  U.S.C.  2711;  Sec.  193,  20  U.S.C. 
2843) 

Subpart  C— Applying  to  the  State  for 
Title  I  Funds 

§  1 16a. 40  LEAs  that  may  receive  Title  I 
assistance. 

An  LEA  that  is  alocated  Title  I  funds 
for  a  fiscal  year  under  Subpart  B  of  this 
part  may  receive  those  funds  through  a 
grant  from  the  SEA,  if  the  LEA  has  on 
file  with  the  SEA  a  current  Title  I  project 
application  that — 

(a)  Describes  the  projects  to  be 
conducted  with  the  Title  I  funds;  and 

(b)  Has  been  approved  by  the  SEA. 

(Sec.  121;  20  U.S.C.  2731) 

§  1 1 6a.4 1  Submission  of  Title  I  project 
applications  to  the  SEA. 

(a)  Frequency  of  submission.  An  LEA 
shall  submit  a  Title  I  project  application 
to  the  SEA  for  a  period  of  not  more  than 
three  fiscal  years,  including  the  first 
fiscal  year  for  which  a  grant  is  made 
under  that  application. 

(b)  Contents  of  the  application.  The 
Title  I  project  application  that  is 
submitted  under  this  subpart  by  the  LEA 
must  include — 

(1)  The  information  requested  in  the  • 
application  forms  and  instructions 
provided  by  the  SEA;  and 

(2)  Any  other  information  the  SEA 
needs  in  order  to  determine  whether  the 
application  meets  the  standards  for 
approval  in  45  CFR  116.110. 

(c)  Amendments  to  the  application. 

The  LEA  shall  update  and  amend  its 
Title  I  project  application  as  required  by 
45  CFR  116.113. 

(Sec.  121,  20  U.S.C.  2731) 

§§  116a.42-116a.49  [Reserved] 

Subpart  D— Designating  Schools  and 
School  Attendance  Areas  for  Title  I 
Projects 

Identifying  Eligible  Schools  and  School 
Attendance  Areas 

§  1 16a. 50  Overview  of  the  regulations  in 
this  subpart. 

(a)  Section  122  of  Title  I  requires  an 
LEA  to  concentrate  the  services  funded 
under  Title  I  on  the  educationally 
deprived  children — 

(1)  In  greatest  need  of  assistance;  and 

(2)  Residing  in  school  attendance 
areas  with  the  highest  concentration  of 
children  from  low-income  families. 

(b)  The  regulations  in  this  subpart 
contain  requirements  for — 

(1)  Identifying  school  attendance 
areas  and  schools  as  being  eligible  to 
receive  Title  I  assistance;  and 

(2)  Selecting  those  eligible  school 
attendance  areas  and  schools  that  are  to 


be  project  areas  and  project  schools  to 
receive  Title  I  assistance. 

(Sec.  122,  20  U.S.C.  2732;  Sec.  123,  20  U.S.C. 
2733) 

§  1 1 6a.5 1  Identifying  eligible  school 
attendance  areas. 

(a)  General  rule.  Except  as  provided 
in  §  §  116a.63-116a.65,  an  LEA  may  use 
Title  I  funds  only  in  school  attendance 
areas  that  the  LEA  has  identified — using 
the  procedures  in  this  section — as 
having  sufficiently  high  concentrations 
of  children  from  low-income  families  to 
be  eligible  for  Title  I  services. 

(b)  Measures  of  low-income  status.  (1) 
For  purposes  of  making  the  eligibility 
determinations  discussed  in  this 
subpart,  the  LEA  shall  select  and  use  the 
best  available  measure — which  may  be 
a  composite  of  several  indicators — for 
determining  what  is  a  low-income 
family. 

(2)  Examples  of  the  best  available 
measures  of  low-income  status  may 
include: 

(i)  Data  on  children  from  families 
receiving  Aid  to  Families  with 
Dependent  Children  (AFDC);  or 

(ii)  Data  on  families  whose  children 
are  eligible  to  receive  benefits  under  the 
National  School  Lunch  Program. 

(3)  Regardless  of  the  measure  of  low- 
income  status  that  the  LEA  selects,  the 
LEA  shall  use  that  same  measure  for 
purposes  of  determining  the  eligibility  of 
all  its  school  attendance  areas  and 
schools  under  this  subpart. 

(c)  Use  of  grade  span  groupings.  (1) 
The  LEA  may  identify  its  eligible  school 
attendance  areas  and  eligible  schools 
by— 

(1)  Applying  the  methods  in  paragraph 

(d)  of  this  section  to  each  school 
attendance  area  and  school;  or 

(ii)  Grouping  its  school  attendance 
areas  and  schools  according  to  the 
grade  spans  served  by  those  schools 
and  applying  the  methods  described  in 
paragraph  (d)  of  this  section  to  each 
school  attendance  area  and  school 
within  each  grouping. 

(2)  If  an  LEA  uses  grade  span 
groupings  for  purposes  of  this  subpart, 
the  groupings  must  be  consistent  with 
the  grade  spans  served  by  the  LEA’s 
schools.  For  example,  common 
groupings  include  grades  K-6,  7-9,  and 
10-12. 

(3)  The  LEA  may  not  use  more  grade 
span  groupings  for  purposes  of  this 
subpart  than  the  number  of  groupings 
permitted  for  the  purposes  of 
determining  comparability  under 

§  116a.ll7. 

(d)  Methods  for  identifying  eligible 
school  attendance  areas— {1) 
Percentage  method — (i)  General  rule.  A 
school  attendance  area  is  eligible  to 


receive  Title  I  assistance  if  the 
percentage  of  children  from  low-income 
families  in  that  school  attendance  area 
is  at  least  equal  to  the  percentage  of 
children  from  low-income  families  in  the 
LEA  as  a  whole. 

(ii)  25  percent  rule.  (A)  If  the 
percentage  of  children  from  low-income 
families  in  the  LEA  as  a  whole  exceeds 
25  percent,  the  LEA  may — subject  to  the 
conditions  in  paragraph  (d)(l)(ii)(B)  of 
this  section — identify  as  eligible  each 
school  attendance  area  in  which  at  least 
25  percent  of  the  children  are  from  low- 
income  families. 

(B)  An  LEA  may  use  the  25  percent 
rule  in  paragraph  (d)(l)(ii)(A)  of  this 
section  only  if  the  aggregate  per  pupil 
amount  of  Title  I  funds  and  funds  from  a 
State  program  that  meets  the 
requirements  in  section  131(c)  (State  and 
local  compensatory  education  programs 
similar  to  Title  I  programs)  of  Title  I  that 
are  spent  during  the  current  fiscal 

year — in  each  school  attendance  area  of 
the  LEA  in  which  Title  I  projects  were 
carried  out  during  the  preceding  fiscal 
year — equal  or  exceed  the  aggregate  per 
pupil  amounts  spent  from  those  source*, 
in  each  of  those  areas  in  the  preceding 
fiscal  year. 

(C)  Calculation  of  25  percent  rule.  In 
order  to  determine  whether  it  has  met 
the  requirements  for  using  the  25  percent 
rule  in  paragraph  (d)(l)(ii)(B)  of  this 
section,  the  LEA  may  take  the  following 
steps: 

Step  1.  For  each  school  attendance 
area  of  the  LEA  in  which  Title  I  projects 
were  carried  out  during  the  preceding 
fiscal  year,  the  LEA  lists — 

— The  aggregate  per  pupil  amount  the 
LEA  is  spending  during  the  current  fiscal 
year  from  Title  I  funds;  and 

— The  aggregate  per  pupil  amount  the 
LEA  is  spending  during  the  current  fiscal 
year  from  funds  for  a  State  program 
meeting  the  requirements  of  section 
131(c)  (referring  to  State  and  local 
compensatory  education  programs 
similar  to  Title  I  programs)  of  Title  I. 

Step  2.  The  LEA  adds  the  two 
amounts  listed  in  Step.  1. 

Step  3.  For  each  school  attendance 
area  referred  to  in  Step  1,  the  LEA 
lists — 

— The  aggregate  per  pupil  amount  the 
LEA  spent  during  the  immediately 
preceding  fiscal  year  from  Title  I  funds; 
and 

— The  aggregate  per  pupil  amount  the 
LEA  spent  during  the  immediately 
preceding  fiscal  year  from  funds  for  a 
State  program  meeting  the  requirements 
of  section  131(c)  of  Title  I. 

Step.  4.  The  LEA  adds  the  two 
amounts  listed  in  Step.  3. 

Step.  5.  The  LEA  compares  the 
amount  calculated  in  Step  2  with  the 
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amount  calculated  in  Step  4.  If  the 
amount  calculated  in  Step  2  equals  or 
exceeds  the  amount  calculated  in  Step  4, 
the  LEA  has  met  the  requirements  of 
paragraph  (8)  for  using  the  25  percent 
rule. 

(iii)  Special  requirement  if  grade  span 
groupings  are  used.  If  the  LEA  groups  its 
school  attendance  areas  by  grade  spans 
under  §  116a. 51(c),  the  LEA  shall 
determine  the  percentage  of  children 
from  low-income  families  in  the  LEA  as 
a  whole  for  each  grade  span  grouping. 

The  LEA  may  use  the  25  percent  rule  in 
paragraph  (d)(l)(ii)(A)  of  this  section  for 
any  or  all  of  those  groupings. 

(2)  Numerical  method— [ i)  General 
rule.  A  school  attendance  area  is 
eligible  to  receive  Title  I  assistance  if 
the  number  of  children  from  low-income 
families  in  that  school  attendance  area 
is  at  least  equal  to  the  average  number 
of  children  from  low-income  families  per 
school  attendance  area  in  the  LEA  as  a 
whole. 

(ii)  Special  requirement  if  grade  span 
groupings  are  used.  If  the  LEA  groups  its 
school  attendance  areas  by  grade  spans 
under  §  116a.51(c),  the  LEA  shall 
determine  an  average  number  of 
children  from  low-income  families  per 
school  attendance  area  in  the  LEA  as  a 
whole  for  each  grade  span  grouping. 

(3)  Combination  of  percentage  and 
numerical  method,  (i)  Subject  to  the 
requirement  in  paragraph  (d)(3)(h)  of 
this  section,  the  LEA  may  identify  some 
school  attendance  areas  as  eligible  by 
using  the  percentage  method  and  some 
by  using  the  numerical  method. 

(ii)  The  total  number  of  school 
attendance  areas  that  the  LEA  identifies 
as  eligible  by  using  the  combination 
method  may  not  be  more  than  the 
maximum  number  of  school  attendance 
areas,  or  school  attendance  areas  plus 
schools,  that  the  LEA  would  have 
identified  if  it  had  used  one  of  the 
methods  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section. 

(4)  Special  rule  if  there  is  no  wide 
variance  in  percentages  of  children  from 
low-income  families.  An  LEA  may 
identify  all  of  the  school  attendance 
areas  in  the  district  or  in  a  grade  span 
grouping  as  eligible  to  receive  Title  I 
assistance  if  the  variation  between  (i) 
the  percentage  of  children  from  low- 
income  families  in  the  school  attendance 
area  with  the  highest  concentration  of 
children  from  low-income  families,  and 
(ii)  the  percentage  of  children  from  low- 
income  families  in  the  school  attendance 
area  with  the  lowest  concentraion  of 
children  from  low-income  families  is  not 
more  than  the  greater  of — 

(A)  Five  percent;  or 


(B)  One-third  of  the  percentage  of 
children  from  low-income  families  in  the 
LEA’s  district  as  a  whole. 

(Sec.  122(a)(1);  20  U.S.C.  2732(a)(1)) 

8 1 16a.52  Identifying  eligible  schools. 

(a)  Method  for  identifying  eligible 
schools.  An  LEA  may  identify  a  school 
as  an  eligible  school  if  that  school  meets 
one  or  more  of  the  conditions  in 
paragraph  (b)  of  this  section  and — 

(1)  Is  located  in  an  ineligible  school 
attendance  area;  or 

(2)  Serves  children  from  more  than 
one  school  attendance  area. 

(b)  Conditions.  The  LEA  may  identify 
a  school  as  eligible  under  paragraph  (a) 
of  this  section  if  the  school  meets  one  or 
more  of  the  following  conditions; 

(1)  The  percentage  of  children  from 
low-income  families  in  ADA  at  the 
school  is  at  least  equal  to  the  percentage 
of  children  from  low-income  families  in 
the  LEA  as  a  whole. 

(2)  The  percentage  of  children  from 
low-income  families  in  ADA  at  the 
school  is  at  least  equal  to  25  percent  of 
the  total  number  of  children  in  ADA  at 
the  school;  or 

(3)  The  number  of  children  from  low- 
income  families  in  ADA  at  the  school  is 
at  least  equal  to  the  average  number  of 
children  from  low-income  families  per 
school  attendance  area  in  the  LEA  as  a 
whole. 

(Sec.  122(b),  20  U.S.C.  2732(b)) 

§§  116a.53-116a.59  [Reserved] 

Selecting  Schools  and  School 
Attendance  Areas  for  Title  I  Projects 

§  1 16a. 60  Overview  of  the  process  of 
selecting  school  attendance  areas  and 
schools  for  Title  I  projects. 

(a)  After  an  LEA  determines  which 
school  attendance  areas  and  schools  are 
eligible  under  the  procedures  in 
§  §  116a.51-116a.52,  the  LEA  determines 
whether  it  will  select  all  of  those  eligible 
areas  and  schools  as  Title  I  project 
areas  and  project  schools  to  receive 
Title  I  services  during  a  fiscal  year  for  a 
particular  grade  span.  The  LEA  makes 
this  determination  on  the  basis  of — 

(1)  The  amount  of  Title  I  funds 
available;  and 

(2)  The  amount  of  Title  I  funds 
required  to — 

(i)  Operate  a  Title  I  project  that  is  of 
sufficient  size,  scope,  and  quality  to  give 
reasonable  promise  of  substantial 
progress  toward  meeting  the  special 
educational  needs  of  the  children  to  be 
served,  as  required  by  45  CFR  116.51; 
and 

(ii)  Provide  Title  I  services  to  all 
children  who  satisfy  the  criteria 
developed  under  §  §  116a.70-116a.71  for 
selecting  children  to  be  served. 


(b)  If  the  LEA  decides  not  to  select  all 
eligible  school  attendance  areas  and 
schools  as  Title  I  project  areas  and 
project  schools,  the  LEA — using  the 
methods  in  §  8  116a.61-116a.65 — shall 
select  which  of  the  eligible  school 
attendance  areas  and  schools  will 
receive  Title  I  services. 

(Sec.  122,  20  U.S.C.  2732) 

§  1 1 6a.6 1  Selecting  project  areas  by 
ranking  the  eligible  school  attendance 
areas  according  to  their  concentration  of 
children  from  low-income  families. 

(a)  The  LEA  shall — 

(1)  Annually  rank  its  eligible 
attendance  areas  from  highest  to  lowest, 
according  to  their  relative  degrees  of 
concentration  of  children  from  low- 
income  families;  and 

(2)  Except  as  provided  in  §  §  116a.63- 
116a.65,  select  eligible  school 
attendance  areas  as  Title  I  project  areas, 
in  rank  order,  beginning  with  the  highest 
ranking  eligible  school  attendance  area, 

*  until  the  LEA  lacks  sufficient  Title  I 
funds  to  serve  any  additional  school 
attendance  areas. 

(b)  If  an  LEA  used  grade  span 
groupings  that  complied  with 

§  116a. 51(c)  for  purposes  of  identifying 
eligible  school  attendance  areas  and 
schools,  it  may  continue  to  use  those 
groupings  for  purposes  of  ranking  and 
selecting  school  attendance  areas  and 
schools. 

(Sec.  122(a)(1),  20  U.S.C.  2732(a)(1)) 

§  1 16a. 62  Selecting  project  schools  from 
among  the  schools  that  the  LEA  identified 
as  eligible  schools. 

(a)  If  an  LEA  identifies  a  school  or 
schools  as  eligible  under  the  procedure 
in  §  116a. 52,  the  LEA  may  use  the 
methods  in  §  116a.61  to  rank  its  eligible 
schools. 

(b)  After  ranking  its  eligible  schools 
using  the  methods  in  §  116a.61,  the  LEA 
shall— 

(1)  Consolidate  into  a  single  ranking  . 
its  rankings  of  eligible  schools  with  its 
rankings  of  eligible  school  attendance 
areas;  and 

(2)  Except  as  provided  in  §§  116a.63- 
116a.65,  select  eligible  schools  and 
school  attendance  areas  to  receive  Title 
I  services,  in  rank  order,  beginning  with 
the  highest  ranking  eligible  school  or 
school  attendance  area  until  the  LEA 
lacks  sufficient  funds  to  serve  any 
additional  schools  or  school  attendance 
areas. 

(Sec.  122,  20  U.S.C.  2732) 
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§  116a.63  Selecting  a  limited  number  of 
project  areas  and  project  schools  through 
the  use  of  alternative  rankings  of  school 
attendance  areas  and  eligible  schools 
according  to  their  concentration  of  children 
from  low-income  families  and  according  to 
the  incidence  of  educational  deprivation. 

(a)  Subject  to  the  conditions  in 
paragraph  (d)  of  this  section,  an  LEA 
may  rank  all  its  school  attendance  areas 
and  eligible  schools  according  to  both — 

(1)  Their  relative  degree  of 
concentration  of  children  from  low- 
income  families,  as  required  by 

§§  116a.61-116a.62;  and 

(2)  Their  relative  incidence  of 
educational  deprivation.  The  incidence 
of  educational  deprivation  is  determined 
by  the  percentage  or  number  of  children 
in  each  school  attendance  area  or 
eligible  school  that  are  identified  as 
educationally  deprived  through  the  use 
of  objective  measures  of  educatonal 
deprivation — such  as  standardized 
achievement  tests  or  other  objective 
tests — that  the  LEA  uniformly  applies  in 
all  of  the  school  attendance  areas  and 
eligible  schools. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  LEA  shall  select 
school  attendance  areas  and  eligible 
schools  to  be  project  areas  and  project 
schools,  in  rank  order  according  to  the 
ranking  based  on  their  relative  degree  of 
concentration  of  children  from  low- 
income  families,  as  required  by 

§§  116a.61-116a.62. 

(c)  The  LEA  may  select,  as  a  Title  I 
project  area  or  project  school,  a  schooi 
attendance  area  or  eligible  school  that 
ranks  lower  than  another  school 
attendance  area  or  eligible  school  on  the 
basis  of  its  relative  concentration  of 
children  from  low-income  families  if — 

(1)  The  lower-ranking  school 
attendance  area  or  eligible  school  has 
an  incidence  of  educationally  deprived 
children,  as  determined  under  paragraph 

(a)(2)  of  this  section,  that  is  1.2  times  the 
percentage  or  number  of  children  from 
low-income  families  in  the  higher- 
ranked  school  attendance  area  or 
eligible  school;  and 

(2)  The  LEA  that  uses  this  alternative 
ranking  and  selection  procedure  does 
not  provide  Title  I  services  in  more 
school  attendance  areas  or  schools  than 
the  number  that  would  have  received 
Title  I  services  under  the  procedures  in 
§§  116a.61-116a.62. 

(d) (1)  An  LEA  that  desires  to  use  the 
alternative  ranking  procedures  in  this 
section  for  selecting  school  attendance 
areas  and  schools  shall,  with  the  prior 
consent  of  the  Title  I  district  advisory 
council,  apply  to  the  SEA  for  permission 
to  use  the  alternative  ranking 
procedures. 


(2)  The  SEA  shall  approve  an 
application  that  is  filed  under  paragraph 
(d)(1)  of  this  section  only  if  the  SEA 
determines  that  the  LEA’s  use  of  the 
alternative  ranking  procedures  will  not 
substantially  impair  the  delivery  of 
compensatory  education  to 
educationally  deprived  children  from 
low-income  families  in  the  school 
attendance  areas  and  schools  that 
otherwise  would  be  selected  to  receive 
Title  I  services  under  the  procedures  in 
§§  116a.61-116a.62. 

(3)  For  the  purpose  of  making  the 
determination  referred  to  in  paragraph 
(d)(2)  of  this  section,  the  following  terms 
are  defined: 

(i)  The  term  “not  substantially  impair 
the  delivery” — 

(A)  Means  that  the  total  number  of 
children  from  low-income  families  in  the 
school  attendance  areas  and  schools 
selected  for  Title  I  services  under  the 
alternative  ranking  procedures  in  this 
section  is  not  less  than  90  percent  of  the 
number  of  children  from  low-income 
families  in  the  school  attendance  areas 
and  schools  that  otherwise  would  be 
selected  to  receive  Title  I  services  under 
the  procedures  in  §§  116a.61-116a.62;  or 

(B)  Is  determined  by  an  alternative 
standard  developed  by  the  SEA  and 
approved  by  the  Secretary  as  a  more 
accurate  measure. 

(ii)  The  term  “compensatory 
education”  means  Title  I  services  and 
services  provided  under  State 
compensatory  education  programs  that 
meet  the  requirements  of  section  131(c) 
(State  and  local  compensatory 
education  programs  similar  to  Title  I 
programs)  of  Title  I. 

(Sec.  122(a)(2),  20  U.S.C.  2732(a)(2);  Sec. 
122(d),  20  U.S.C.  2732(d)) 

§  1 16a. 64  Continuation  of  eligibility  for 
certain  school  attendance  areas  or  schools. 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  an  LEA  may 
select  a  school  attendance  area  or 
school  to  receive  Title  I  services — even 
though  that  area  or  school  does  not 
qualify  under  the  procedures  in 

§  §  116a.61-116a.63 — if  the  area  or 
school  qualified  and  was  selected  as  a 
Title  I  project  area  or  project  school  in 
either  of  the  two  fiscal  years  preceding 
the  fiscal  year  for  which  the  funds  will 
be  granted. 

(b)  The  eligibility  conferred  by 
paragraph  (a)  of  this  section  is  valid  for 
one  fiscal  year  only. 

(c)  If  a  school  attendance  area  or 
school  that  was  selected  as  a  project 
area  or  project  school  in  either  of  the 
two  preceding  years  is  substantially 
different  from  what  it  was  during  those 
years,  the  LEA  may  not  select  that 
school  attendance  area  or  school  as  a 


project  area  or  project  school  on  the 
basis  of  this  section. 

(d)  The  LEA  may  not  use  the 
provisions  in  this  section  to  provide 
Title  I  services  in  more  school 
attendance  areas  or  schools  that  the 
number  that  could  have  received  Title  I 
services  under  the  method  of  ranking 
used  by  the  LEA  during  current  fiscal 
year. 

(Sec.  122(c),  20  U.S.C.  2732(c)) 

§  1 16a. 65  Skipping  higher-ranked  school 
attendance  areas  and  schools  receiving 
services  of  the  same  nature  and  scope 
from  non-Federal  sources. 

(a)  Subject  to  the  requirements  in  this 
section,  an  LEA  may  skip  an  eligible 
school  attendance  area  or  school  that 
ranks  higher  under  the  procedures  in 

§  §  116a.61-116a.63  and  select  a  lower- 
ranked  eligible  attendance  area  or 
school  to  be  a  project  area  or  project 
school  to  receive  Title  I  services.  The 
LEA  may  do  this  if  the  higher-ranked 
school  attendance  area  or  school  is 
already  receiving,  from  non-Federal 
funds,  services  of  the  same  nature  and 
scope  as  the  services  that  would  ' 
otherwise  be  provided  with  Title  I  funds. 

(b)  As  used  in  paragraph  (a)  of  this 
section,  the  term  "services  of  the  same 
nature  and  scope”  means  non-federally 
funded  services  that — 

(1)  Meet  the  requirements  in  45  CFR 
116.51  concerning  size,  scope,  and 
quality;  and 

(2)  When  measured  on  a  per  pupil 
basis  by  an  objective  measure  such  as 
per  pupil  expenditures,  are  provided  at  a 
level  that  is  at  least  equal  to  the  level  of 
services  that  would  otherwise  be 
provided  with  Title  I  funds. 

(c)  If  an  LEA  skips  an  eligible 
attendance  area  under  this  section,  the 
LEA  shall— 

(1)  Ensure  that  the  eligible  attendance 
area  that  is  skipped  receives  State  and 
locally  funded  services  comparable  to 
the  State  and  locally  funded  services 
provided  to  ineligible  schobl  attendance 
areas  in  the  LEA,  as  required  by 

§§  116a.112-116a.123;  and 

(2)  Meet  the  requirements  in  section 
122(e)  (Skipping  higher  ranked  school 
attendance  areas  or  schools  receiving 
services  of  the  same  nature  and  scope 
from  non-Federal  sources)  of  Title  I 
concerning  services  that  must  be 
provided  to  children  attending  private 
schools. 

(Sec.  122(e),  20  U.S.C.  2732(e)) 
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§§  116a.66-116a.69  [Reserved] 

Subpart  E— Identifying  and  Selecting 
Children  To  Be  Served 

§  1 16a.70  General  rules  for  identifying 
eligible  children  and  selecting  children  to 
be  served. 

Except  as  provided  in  §§  116a.71- 
116a.72,  an  LEA  shall  use  Title  I  funds  to 
serve  children  who— 

(a)  Reside  in  school  attendance  areas 
that  the  LEA  selected  as  project  areas  or 
attend  schools  that  the  LEA  selected  as 
project  schools; 

(b)  Are  identified  by  the  current 
annual  assessment  of  educational 
needs,  conducted  by  the  LEA  under 
§§  116a.100-116a.105,  as  educationally 
deprived  children;  and 

(c)  Are  identified  and  selected  by  the 
LEA,  under  the  procedures  in 

§  §  116a.102-116a.103,  as  currently 
having  the  greatest  need  of  special 
assistance. 

(Sec.  123(a),  20  U.S.C.  2733(a)) 

§  1 16a. 71  Special  rules  for  identifying  and 
selecting  children  to  be  served. 

(a)  Continuation  of  eligibility  for 
educationally  deprived  children  who 
are  no  longer  in  greatest  need  of  special 
assistance.  An  LEA  may  use  Title  I 
funds,  during  the  current  fiscal  year,  to 
serve  children  not  currently  in  greatest 
need  of  special  assistance,  as  required 
in  §  116a.70(c),  if  those  children — 

(1)  Were  in  greatest  need  of  special 
assistance  in  any  previous  fiscal  year 
under  the  criteria  that  were  used  by  the 
LEA  for  that  year; 

(2)  Are  currently  in  a  school 
attendance  area  that  the  LEA  selected 
as  a  project  area  or  attending  a  school 
that  the  LEA  selected  as  a  project  school 
under  §  §  116a.60-116a.65;  and 

(3)  Are  identified,  by  the  current 
annual  assessment  of  educational  needs 
conducted  by  the  LEA  under 

§§  116a.100-116a.105,  as  educationally 
deprived  children. 

(b)  Continuation  of  eligibility  for 
educationally  deprived  children  who 
are  transferred  to  school  attendance 
areas  or  schools  that  are  not  selected  as 
project  areas  or  project  schools.  (1)  If  it 
meets  the  conditions  in  paragraph  (b)(2) 
of  this  section,  an  LEA  may  use  Title  I 
funds  during  the  current  fiscal  year  to 
serve  children — 

(i)  Whom  the  LEA  identified  as 
eligible  children  under  §  116a. 102  and 
selected  to  serve  under  §  116a.l03;  but 

(ii)  Who  are  transferred — either 
voluntarily  or  involuntarily — to  a  school 
attendance  area  or  school  that  was  not 
selected  to  receive  Title  I  services  under 
§§  116a.60-116a.65. 


(2)  The  LEA  may  serve  children 
referred  to  in  paragraph  (b)(1)  of  this 
section  if — 

(i)  The  transfer  occurs  during  the 
same  school  year  that  the  special  rule  in 
paragraph  (b)(1)  of  this  section  is 
applied  to  the  children  involved;  and 

(ii)  The  special  eligibility  conferred  by 
paragraph  (b)(1)  of  this  section  does  not 
continue  after  the  end  of  the  current 
school  year,  which  may  include  a 
summer  school  program. 

(c)  Skipping  children  determined  to  be 
in  greatest  need  of  special  assistance 
but  who  are  receiving  services  of  the 
same  nature  and  scope  paid  from  non- 
Federal  sources.  (1)  If  the  children  in 
greatest  need  of  special  assistance — as 
determined  by  an  LEA  under 

§  116a.l03 — are  already  receiving,  from 
non-Federal  funds,  services  of  the  same 
nature  and  scope  as  the  services  that 
would  otherwise  be  provided  with  Title 
I  funds,  the  LEA — 

(1)  May  decide  not  to  provide  Title  I 
services  to  those  children;  and 

(ii)  May  select  other  educationally 
deprived  children  in  the  project  areas  or 
project  schools  to  receive  the  Title  I 
services. 

(2)  As  used  in  paragraph  (c)(1)  of  this 
section,  the  term  “services  of  the  same 
nature  and  scope”  means  non-federally 
funded  services  that — 

(i)  Meet  the  requirements  in  45  CFR 
116.51  concerning  size,  scope,  and 
quality; 

(ii)  Are  provided  under  a  special 
program  that  meets  the  requirements  in 
section  131(c)  (State  and  local 
compensatory  education  programs 
similar  to  Title  I  programs)  of  Title  I;  and 

(iii)  When  measured  on  a  per  pupil 
basis  by  an  objective  measure  such  as 
per  pupil  expenditures,  are  provided  at  a 
level  that  is  at  least  equal  to  the  level  of 
services  that  would  otherwise  be 
provided  with  Title  I  funds. 

(Sec.  123(b),  20  U.S.C.  2733(b);  Sec.  123(c),  20 
U.S.C.  2733;  Sec.  123(d),  20  U.S.C.  2733(d)) 

(d)  Infrequent  participation  by  a 
limited  number  of  children  who  are  not 
in  greatest  need  of  assistance  or  who 
have  not  been  identified  as 
educationally  deprived.  An  LEA  may 
provide,  on  an  incidental  basis,  a 
particular  Title  I  service  to  children  who 
have  not  been  selected  to  participate  in 
the  LEA’s  Title  I  project,  under 

§§  116a.70-116a.71  and  §§  116a.l02- 
116a. 103,  if— 

(1)  The  Title  I  service  is  designed  to 
meet  the  special  educational  needs  of 
children  who  have  been  selected  under 
§§  116a.70-116a.71  and  §  116a.  103  and  is 
focused  on  those  children; 

(2)  It  is  impractical  to  exclude  the 
children  who  have  not  been  selected  to 


participate  in  the  LEA’s  Title  I  project 
from  the  particular  Title  I  service,  at  the 
time  that  the  service  is  provided; 

(3)  The  children  who  have  not  been 
selected  are  in  the  same  grade  or  age 
level  as  the  children  who  have  been 
selected; 

(4)  The  inclusion  in  the  group  being 
served  of  the  children  who  have  not 
been  selected  does  not — 

(i)  Decrease  the  effectiveness  or 
quality  of  the  Title  I  service  received  by 
the  children  who  have  been  selected; 

(ii)  Increase  the  cost  of  providing  the 
service;  or 

(iii)  Result  in  the  exclusion  of  children 
who  have  been  selected  and  would 
otherwise  receive  the  Title  I  service; 

(5)  The  LEA  indicates  in  its  project 
application — 

(i)  The  estimated  number  of  children 
who  have  not  been  selected  who  may 
receive  a  particular  Title  I  service; 

(ii)  The  reasons  why  the  inclusion  of 
these  children  who  have  not  been 
selected  would  not  decrease  the  quality 
of  Title  I  services  received  by  the 
children  who  have  been  selected;  and 

(iii)  The  reasons  why  the  inclusion  of 
these  children  who  have  not  been 
selected  would  not  increase  the  cost  of 
providing  the  service;  and 

(6)  The  number  of  children  in  each 
school  of  the  LEA  who  have  not  been 
selected  but  who  will  receive  a  Title  I 
service  does  not  constitute  more  than  5 
percent  of  the  total  number  of  children 
who  are  receiving  that  Title  I  service  in 
that  school. 

(Sec.  101-198,  20  U.S.C.  2701-2854;  Sec.  408  of 
GEPA,  20  U.S.C.  1221e-3(a)) 

§  1 16a.72  Use  of  Title  I  Funds  for  a 
schoolwide  project. 

(a)  Eligibility  of  a  school  for  a 
schoolwide  project.  An  LEA  may  select 
a  school  for  a  schoolwide  project  during 
a  fiscal  year  if — 

(1)  The  school  serves  a  school 
attendance  area  that  the  LEA  has 
identified  under  §116a.51  as  eligible  to 

•  receive  Title  I  services  during  that  fiscal 
year; 

(2)  At  least  75  percent  of  the  children 
in  ADA  at  the  school  are  from  low- 
income  families,  as  determined  by  using 
the  measure  of  low  income  that  the  LEA 
uses  during  that  fiscal  year  to  identify 
eligible  school  attendance  areas  under 
§116a.51; 

(3)  The  LEA  develops  for  the  school  a 
plan  that  meets  the  requirements  in 
§116a.73  and  is  approved  by  the  SEA; 
and 

(4)  The  LEA  meets  the  financial 
requirements  in  §116a.74. 

(b)  Effect  of  selection  of  a  school  for  a 
schoolwide  project.  For  each  school  that 
is  selected  for  a  schoolwide  project  in 
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compliance  with  the  requirements  in 
paragraph  (a)  of  this  section,  the  LEA  is 
not  required  to  comply  with — 

(1)  The  requirements  in  sections  124(f) 
(Coordination  with  other  programs)  and 
173  (Recordkeeping,  fiscal  control,  and 
fund  accounting)  of  Title  I  and  45  CFR 
116.42  and  116.140,  concerning  the  ' 
commingling  of  Title  I  funds  with  funds 
available  for  regular  programs; 

(2)  The  requirements  in  sections  123 
(Children  to  be  served)  and  124(b) 
(Assessment  of  educational  need)  of 
Title  I  and  §§  116a.70-116a.71  and 

§  §  116a.102-116a.103,  concerning  the 
identification  and  selection  of  particular 
children  to  participate  in  Title  I  projects; 
and 

(3)  The  requirements  in  section  126(c) 
(Federal  funds  to  supplement,  not 
supplant  regular  non-Federal  funds)  of 
Title  I,  45  CFR  116.93,  and  §§  116a.l30- 
116a.l43  that  Title  I  funds  must 
supplement,  not  supplant  the  services 
regularly  provided  in  the  school. 

(Sec.  133,  20  U.S.C.  2753) 

§  1 16a.73  Required  plan  for  each  school 
selected  for  a  schoolwide  project. 

(a)  Development  and  approval  of  the 
plan.  (1)  An  LEA  may  select  a  school  for 
a  schoolwide  project  only  if  the  LEA 
develops  for  that  school  a  plan  that 
meets  the  requirements  in  paragraph  (b) 
of  this  section  and  has  been  approved 
by  the  SEA. 

(2)  The  SEA  shall  approve  the  plan 
referred  to  in  paragraph  (a)(1)  of  this 
section  if  the  plan  meets  the 
requirements  in  paragraph  (b)  of  this 
section. 

(b)  Required  plan.  The  plan  referred 
to  in  paragraph  (a)  of  this  section  must — 

(1)  Provide  for  a  comprehensive 
assessment  of  the  educational  needs  of 
all  students  in  the  school — in  particular, 
the  special  needs  of  educationally 
deprived  children; 

(2)  Provide  for  an  instructional 
program  designed  to  meet  the  special 
needs  of  all  students  in  the  school; 

(3)  Be  developed  with  the  involvement 
of  those  individuals  who  will  be 
invdlved  in  carrying  out  the  plan, 
including  parents,  teachers,  teacher 
aides,  administrators,  and  secondary 
students  if  the  plan  relates  to  a 
secondary  school; 

(4)  Provide  for  periodic  consultation 
among  the  individuals  referred  to  in 
paragraph  (b)(3)  of  this  section 
concerning  the  educational  progress  of 
all  students  in  the  school; 

(5)  Be  approved  by  the  project  area 
advisory  council  that  was  established 
under  §§  116a.155-116a.157  for  the 
school  attendance  area  served  by  the 
school;  * 


(6)  Provide  for  appropriate  training  to 
enable  teachers  and  teacher  aides  to 
carry  out  the  plan  effectively; 

(7)  Include  procedures  that  the  LEA 
will  use  to  evaluate  the  effectiveness  of 
the  schoolwide  project  and  that  will 
involve  in  the  evaluation  the 
participation  of  the  individuals  referred 
to  in  paragraph  (b)(3)  of  this  section;  and 

(8)  Include  opportunities  for  periodic 
improvements  in  the  plan  based  on  the 
results  of  the  evaluations  referred  to  in 
paragraph  (b)(7)  of  this  section. 

(Sec.  133(b),  20  U.S.C.  2753(b);  Sec.  133(c),  20 
U.S.C.  2753(c)) 

§  1 16a.74  Financial  requirements  for  a 
schoolwide  project. 

An  LEA  that  selects  a  school  for  a 
schoolwide  project  under  §  §  116a.72- 
116a.73  shall  meet  the  following 
financial  requirements: 

(a)  Equitable  distribution  of  Title  / 
funds  for  educationally  deprived 
children.  In  each  school  selected  for  a 
schoolwide  project,  the  LEA  shall 
provide,  per  educationally  deprived 
child  served  in  that  school,  an  amount  of 
Title  I  funds  that  is  at  least  equal  to  the 
amount  of  Title  I  funds  that  the  LEA 
provides  per  educationally  deprived 
child  served  in  schools,  if  any,  that  serve 
project  areas. 

(b)  Special  supplemental  State  and 
local  funds  required.  In  each  school 
selected  for  a  schoolwide  project,  the 
LEA  shall  provide,  per  child  served  by 
the  schoolwide  project  in  that  school 
who  is  not  educationally  deprived,  an 
amount  of  special  supplementary  State 
and  local  funds  that  is  at  least  equal  to 
the  amount  of  Title  I  funds  that  the  LEA 
provides  per  educationally  deprived 
child  served  in  that  school. 

(c)  Maintenance  of  State  and  local 
effort.  During  the  fiscal  year  in  which 
the  plan  approved  under  §  116a.73  is 
carried  out,  the  LEA  shall,  in  each 
school  selected  for  a  schoolwide  project, 
spend  per  child  an  anount  of  State  and 
local  funds — excluding  amounts  spent 
under  a  State  compensatory  education 
program — that  is  at  least  equal  to  the 
amount  of  State  and  local  funds  that  the 
LEA  spent  per  child  in  that  school 
during  the  preceding  fiscal  year. 

(Sec.  133(b),  20  U.S.C.  2753(b)) 

§116a.75  Serving  children  in  local 
institutions  for  neglected  or  delinquent 
children. 

(a)  An  LEA  whose  allocation  under 
§  116a.l2  is  based  in  part  on  the  number 
of  children  residing  within  the  LEA  in 
local  institutions  for  neglected  or 
delinquent  children — as  defined  in 
§  116a.4(b) — shall  provide  Title  I 
services  to  meet  the  special  educational 


needs  of  children  currently  residing  in 
those  institutions. 

(b)  In  providing  the  services  referred 
to  in  paragraph  (a)  of  this  section,  the 
LEA  shall  comply  with  all  requirements 
in  the  Title  I  statute  and  45  CFR  Parts 
116  and  116a,  except  for  the 
requirements  contained  in  the  following 
subparts  of  Part  116a  and  the  statutory 
provisions  on  which  they  are  based: 

(1)  Subpart  D — Designating  Schools 
and  School  Attendance  Areas  for  Title  1 
Projects. 

(2)  Subpart  E — Identifying  and 
Selecting  Children  to  be  Served  (except 
for  the  requirements  in  this  section). 

(3)  Subpart  F — Participation  of 
Children  Enrolled  in  Private  Schools. 

(4)  Subpart  I — Parental  involvement. 

(5)  Subpart  J — Evaluations  by  Local 
Educational  Agencies. 

(c)  The  LEA  may  provide  the  services 
referred  to  in  paragraph  (a)  of  this 
section  at  the  local  institution  or  at  any 
location  under  the  LEA’s  administration 
and  control. 

(d)  The  LEA  that  is  required  to 
provide  the  services  referred  to  in 
paragraph  (a)  of  this  section  shall 
include  the  following  information  in  its 
application  for  Title  I  funds; 

(1)  The  number  of  children  to  be 
served. 

(2)  A  description  of  the  special 
educational  needs  of  those  children. 

(3)  A  description  of  the  services  that 
will  be  provided  to  meet  those  special 
educational  needs. 

(4)  Plans  for  evaluating  the 
effectiveness  of  the  project. 

(Sec.  Ill,  20  U.S.C.  2711) 

§§  116a.76-116a.79  [Reserved] 

Subpart  F— Participation  of  Children 
Enrolled  in  Private  Schools 

General  Requirements 

§  11 6a. 80  Required  opportunity  for 
participation  of  private  school  children  in 
title  I  projects. 

(a)  An  LEA  shall  meet  the 
requirements  for  participation  of 
students  enrolled  in  private  schools 
contained  in  Subpart  F  of  45  CFR  Part 
100b,  and  the  additional  requirements 
contained  in  §§  116a.81-116a.82  and 
§§  116a.94-116a.99. 

(b)  In  fulfilling  the  requirements 
referred  to  in  paragraph  (a)  of  this 
section,  the  LEA  shall  comply  with — 

(1)  Section  122  (Designating  school 
attendance  areas)  of  Title  I  and 

§  §  116a.60-116a.65,  concerning  the 
selection  of  school  attendance  areas  and 
schools  for  Title  I  projects. 

(2)  Section  123  (Children  to  be  served) 
of  Title  I  and  §  §  116a.70-116a.71, 
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concerning  the  selection  of  children  to 
be  served  by  Title  I  projects; 

(3)  Section  124(a)  (Purpose  of 
program)  of  Title  I,  describing  the 
purpose  of  Title  I  projects; 

(4)  Section  124(b)  (Assessment  of 
educational  need)  of  Title  I  and 

§§  116a.100-116a.105,  containing 
requirements  for  the  assessment  of 
educational  need; 

(5)  Section  124(d)  (Sufficient  size, 
scope,  and  quality)  of  Title  I  and  45  CFR 
116.51,  containing  requirements 
concerning  the  size,  scope,  and  quality 
of  Title  I  projects; 

(6)  Section  124(1)  (Training  of 
education  aides)  of  Title  1  and  45  CFR 
116.60,  containing  requirements  for  the 
training  of  education  aides;  and 

(7)  Section  126(c)  (Federal  Funds  to 
supplement,  not  supplant  regular  non- 
Federal  funds)  of  Title  I  and 

§  §  116a.130-116a.135  requiring  the  use  of 
Title  I  funds  to  supplement,  not  supplant 
non-Federal  funds  that  would  otherwise 
be  available. 

(Sec.  130(a),  20  U.S.C.  2740(a)) 

§  1 16a.81  Determining  the  eligibility  of 
private  school  children. 

(a)  Title  45  CFR  Part  100b.651(a)(2) 
covers  the  responsibility  of  SEAs  and 
LEAs  to  provide  services  to  eligible 
private  school  children.  Eligible  students 
under  Part  116a  include  educationally 
deprived  children  who  reside  in  a 
project  area  selected  under  §§  116a.60- 
116a.61  or  §§  116a.63-116a.65. 

(b)  An  LEA  shall  adopt  procedures  for 
identifying  and  selecting  for 
participation  in  a  Title  I  project  those 
private  school  children  who  satisfy 
criteria  identical  or  comparable  to  those 
adopted  by  the  LEA  for  public  school 
children  under  §  §  116a.101-116a.103. 

(c)  If  it  is  impractical  for  an  LEA  to 
conduct  Title  I  projects  for  educationally 
deprived  children  from  the  project  area 
who  are  enrolled  in  private  schools 
located  in  other  LEAs,  the  LEA  may 
arrange  with  the  other  LEAs  to  provide 
Title  I  services  for  those  children. 

(Sec.  130(a),  20  U.S.C.  2740(a)) 

§  116a. 82  Prohibition  concerning 
noninstructional  duties. 

Limitations  on  the  use  of  personnel 
paid  with  program  funds  are  contained 
in  45  CFR  100b.659-100b.660.  In  addition. 
Title  I  personnel  who  provide  services  in 
private  schools  may  not  perform  the 
noninstructional  duties  permitted  under 
45  CFR  116.61. 

(Sec.  130(a),  20  U.S.C.  2740(a);  Sec.  1004  of 
F.SEA,  20  U.S.C.  3384) 


§§  116a.83-116a.93  [Reserved] 

Bypass  Provisions 

Note. — These  by-pass  provisions  refer  to 
“equitable  services"  which  means  the  same 
as  “comparable  benefits”  in  45  CFR  100b.654. 

§  1 16a.94  General  standard  for  by-pass 
actions. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  the  Secretary  by¬ 
passes  an  LEA  responsible  for  providing 
Title  I  services  to  educationally 
deprived  children  in  private  schools  if — 

(1)  The  Secretary  determines  that  the 
LEA  has  substantially  failed  to  provide 
equitable  Title  I  services  to  private 
school  children;  or 

(2)  The  LEA  is  prohibited  by  law  from 
providing  those  services. 

(b)  The  Secretary  does  not  implement 
a  by-pass  if  it  will  result  in  the  wasteful 
and  extravagant  expenditure  of  Title  I 
funds.  In  deciding  whether  to  implement 
a  by-pass,  the  Secretary  will  consider 
factors  such  as  the  projected  number  of 
private  school  children  to  be  served  and 
the  location  of  the  children  to  be  served. 

§  1 16a. 95  Secretary’s  procedures  for  by¬ 
pass  actions. 

Before  taking  any  final  by-pass  action 
under  §  116a.97,  the  Secretary  provides 
the  LEA  and  SEA  with — 

(a)  Written  notice  of  the  Secretary’s 
intent  to  by-pass  the  LEA.  This  notice — 

(1)  Indicates  the  reasons  for  the  by¬ 
pass; 

(2)  Advises  the  LEA  and  SEA  that, 
within  45  days,  they  may — 

(i)  Submit  written  objections  to  the 
proposed  by-pass;  and 

(ii)  Request  in  writing  the  opportunity 
for  a  hearing  to  show  cause  why  the  by¬ 
pass  should  not  be  implemented;  and 

(3)  Is  sent  by  certified  mail  with  a 
return  receipt  requested;  and 

(b)  An  opportunity  to  appear  at  a 
hearing  before  the  Secretary  to  show 
cause  why  the  by-pass  should  not  be 
implemented. 

(Sec.  130(b)(4)(A),  20  U.S.C.  2740(b)(4)(A)) 

§  116a.96  Judicial  review  of  by-pass 
actions. 

If  an  LEA  or  SEA  is  dissatisfied  with 
the  Secretary’s  final  action  after  a 
proceeding  under  §  116a.95,  it  may, 
within  60  days  after  receiving  notice  of 
that  action,  file  a  petition  for  review 
with  the  United  States  court  of  appeals 
for  the  circuit  in  which  the  State  is 
located. 

(Sec.  130(b)(4)(B),  20  U.S.C.  2749(b)(4)(B)) 

§  1 16a. 97  Effect  of  a  by-pass  action. 

If,  under  the  procedures  in  §  §  116a.94- 
116a.96,  an  LEA  is  found  to  have 
substantially  failed  to  provide  or  is 
prohibited  from  providing  equitable 


services  to  private  school  children,  the 
Secretary — 

(a)  Waives  the  LEA’s  responsibility 
for  providing  the  Title  I  services 
required  under  §  §  116a.80-116a.82; 

(b)  Arranges  for  alternative  Title  I 
services  that  meet  the  requirements  in 
§§  116a.80-116a.82;  and 

(c)  Deducts  the  cost  of  these  services, 
including  the  administrative  cost  of 
arranging  for  these  services,  from  the 
Title  I  allocation  of  the  LEAs  in  which 
the  private  school  children  reside  and 
from  the  SEA,  if  the  Secretary  decides 
this  deduction  is  appropriate. 

(Sec.  130(b).  20  U.S.C.  2740(b)) 

§  1 16a.98  Withholding  funds  pending  final 
resolution  of  a  by-pass  action. 

Pending  the  final  resolution  under 
§  §  116a.95-116a.96  of  a  proposed  by¬ 
pass,  the  Secretary  may  withhold  from 
the  allocation  of  the  affected  SEA  or 
LEA  the  amount  the  Secretary  estimates 
is  necessary  to  pay  the  cost  of  the 
alternative  services  referred  to  in 
§  116a.97. 

(Sec.  130(b)(3)(B),  20  U.S.C.  2740(b)(3)(B)) 

§  1 16a. 99  Continuation  of  the  by-pass 
until  the  LEA  complies. 

Any  by-pass  action  by  the  Secretary 
continues  until  the  Secretary  determines 
that  there  will  no  longer  be  any  failure 
of  the  LEA  that  is  being  by-passed  to 
meet  the  requirements  of  §§  116a.80- 
116a.82. 

(Sec.  130(b)(3)(C),  20  U.S.C.  2740(b)(3)(C) 

Subpart  G— Needs  Assessment 

§  1 16a.  100  Purpose  of  the  required  needs 
assessment. 

An  LEA  may  receive  Title  I  assistance 
only  if  it  conducts  an  annual  needs 
assessment,  consistent  with 
§§  116a. 101-116a.l03,  that  generates 
data  from  which  the  LEA  shall — 

(a)  Identify  the  general  instructional 
areas  on  which  the  project  will  focus; 

(b)  Identify  educationally  deprived 
children,  in  all  eligible  attendance  areas 
and  schools,  who  have  the  greatest  need 
for  special  assistance;  and 

(c)  Determine,  with  sufficient 
specificity  to  result  in  the  development 
of  highly  effective  projects,  the  special 
educational  needs  of  children  who  are 
selected  to  participate. 

(Sec.  124(b),  20  U.S.C.  2734(b);  H.  Rept.  1137. 
95th  Cong..  2d  Sess.  23  (1978)) 

§  1 1 6a.  1 0 1  Identification  of  general 
instructional  areas  and  needs. 

An  LEA  shall  identify  the  general 
instructional  areas  on  which  the  project 
will  focus,  including — 

(a)  The  grade  or  age  levels  to  be 
served;  and 
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(b)  The  types  of  educational  needs  to 
be  addressed. 

(Sec.  124(b),  20  U.S.C.  2734(b);  H.  Rept.  1137, 
95th  Cong.,  2d  Sess.  23  (1978)) 

§  1 1 6a.  1 02  Identification  of  educationally 
deprived  children. 

Using  existing  and — to  the  extent 
possible — objective  data,  an  LEA  shall 
identify  educationally  deprived  children 
in — 

(a)  All  school  attendance  areas  that 
are  eligible  to  receive  Title  I  assistance 
under  §  116a. 51;  and 

(b)  All  schools  that  are  eligible  to  be 
project  schools  under  §  116a.52. 

(Sec.  124(b),  20  U.S.C.  2734(b)) 

§  1 16a.  103  Selection  of  children  to 
participate  in  a  project. 

(a)  After  completing  the  procedures  in 
§§  116a.101-116a.102,  and  LEA  shall  use 
specified  criteria  and — to  the  extent 
possible — objective  data  to  select  for 
participation  in  a  project  those 
educationally  deprived  children  who  are 
in  the  greatest  need  of  assistance  in  the 
instructional  areas  identified  under 

§  116a.l01. 

(b)  In  selecting  children,  an  LEA  must 
also  meet  the  supplement,  not  supplant 
requirements  in  §  §  116a.130-116a.143. 

(c)  The  LEA  may  use  Title  I  funds  to 
obtain  the  objective  data  referred  to  in 
paragraph  (a)  of  this  section,  but  it  may 
not  use  Title  I  funds  for  the  cost  of 
identifying  children  under  §  116a.l02. 
(Sec.  124(b),  20  U.S.C.  2734(b)) 

§  1 16a.  104  Determination  of  the  special 
educational  needs  of  participating  children. 

After  selecting  children  for 
participation  in  a  Title  I  project, 
according  to  the  provisions  in 
§  116a. 103,  an  LEA  shall  use  specified 
criteria  and — to  the  extent  possible — 
objective  data  to — 

(a)  Identify  in  detail  the  precise 
educational  needs  of  the  children 
selected  to  participate  in  the  project; 

(b)  Determine  the  types  of  specific 
services  to  be  offered; 

(c)  Determine  whether  certain 
educational  needs  are  best  addressed 
through  noninstructional  support 
services;  and 

(d)  Identify,  to  the  extent  possible, 
factors  that  have  contributed  to  the 
educational  deprivation  of  the  children 
selected  to  participate. 

(Sec.  124(b),  20  U.S.C.  2734(b)) 

§  1 1 6a.  1 05  Establishment  of  educational 
objectives  and  instructional  strategies. 

Based  on  the  results  of  the  procedures 
in  §  §  116a.101-116a.104,  an  LEA  shall 
develop  specific — 

(a)  Educational  objectives  for  its  Title 
I  project;  and 


(b)  Instructional  strategies  to  achieve 
those  objectives. 

(Sec.  124(b),  20  U.S.C.  2734(b)) 

§§  116a.106-116a.109  [Reserved] 

Subpart  H— Fiscal  Requirements 

Maintenance  of  Effort 

§  1 1 6a.  1 1 0  Maintenance  of  effort 
requirement. 

An  LEA  must  maintain  fiscal  effort  as 
required  by  section  126(a)  (Maintenance 
of  effort)  of  Title  I  and  45  CFR  116.91, 
unless  the  LEA  receives  a  waiver  from 
the  Secretary  under  45  CFR  116.92. 

(Sec.  126(a),  20  U.S.C.  2736(a)) 

Excess  Costs 

§  1 1 6a.  1 1 1  Excess  costs  requirement. 

An  LEA  shall  use  Title  I  funds  only  for 
excess  costs,  as  required  by  section 
126(b)  (Excess  costs)  of  Title  I  and  45 
CFR  116.94. 

(Sec.  126(b),  20  U.S.C.  2736(b)) 

Comparability 

§  1 16a.  1 12  Basic  standards  for 
determining  comparability  of  services. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  in  the  exclusions 
in  §  116a.ll8,  an  LEA  may  receive  Title  I 
funds  only  if  it  uses  State  and  local 
funds  in  project  areas  and  in  school 
attendance  areas  that  have  been 
skipped  under  §  116a.65  to  provide 
services  that,  taken  as  a  whole,  are  at 
least  comparable  to  services  being 
provided  in  school  attendance  areas  in 
the  LEA  that  are  not  receiving  Title  I 
assistance. 

(b)  If  the  LEA  selects  all  its  school 
attendance  areas  as  project  areas,  the 
LEA  may  receive  Title  I  funds  only  if  it 
uses  State  and  local  funds — except 
those  excluded  under  §  116a.ll8 — to 
provide  services  that,  taken  as  a  whole, 
are  substantially  comparable  in  each 
school  serving  a  project  area. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  116a.113  Submission  of  comparability 
reports. 

(a)  An  LEA,  except  one  described  in 
paragraph  (b)  of  this  section,  shall 
submit  to  its  SEA  on  or  before 
December  1  of  each  fiscal  year  a  report 
concerning  its  compliance  with  the 
comparability  requirements  in 

§  116a. 112. 

(b)  The  following  types  of  LEAs  are 
not  required  to  submit  the  report 
referred  to  in  paragraph  (a)  of  this 
section: 

(1)  An  LEA  that  receives  at  least  95 
percent  of  its  educational  funds  from 
Federal  sources. 


(2)  An  LEA  that  operates  only  one 
school  serving  children  in  the  grade 
levels  at  which  Title  I  services  are 
provided. 

(3)  An  LEA  that  was  not  required  to 
file  a  report  concerning  comparability 
by  December  1, 1978  because,  at  that 
time,  all  of  its  school  attendance  areas 
were  Title  I  project  areas.  However,  the 
fact  that  an  LEA  is  relieved  of  the 
obligation  to  currently  file  such  a  report 
does  not  relieve  it  of  the  obligation  to 
comply  with  the  comparability 
requirements  in  §  116a. 112  and 

§§  116a.116-116a.122. 

(Sec.  126(e),  20  U.S.C;  2736(e)) 

§  1 16a.1 14  Data  to  be  included  in  a 
comparability  report. 

(a)  An  LEA  that  is  required  to  submit 
a  comparability  report  under  §  116a.ll3 
shall  submit  a  report  that — 

(1)  Is  in  the  form  prescribed  by  the 
SEA; 

(2)  Contains  the  information  that  the 
SEA  needs  to  make  the  comparability 
determinations  required  under 

§  116a.ll6;  and 

(3)  Includes  the  data  required  under 
paragraphs  (b)  and  (c)  of  this  section. 

(b) (1)  If  the  LEA  has  both  project  area 
schools  and  nonproject  area  schools,  the 
LEA’s  comparability  report  must  include 
the  data  described  in  paragraph  (c)  of 
this  section — 

(1)  For  each  school  serving  a  project 
area,  unless  the  school  is  exempt  under 
paragraph  (d)  of  this  section;  and 

(ii)  On  a  combined  basis  for  all  other 
schools — that  is,  nonproject  area 
schools — serving  corresponding  grades. 

(2)  If  all  schools  in  the  LEA  serve 
project  areas,  the  LEA’s  comparability 
report  must  include  the  data  described 
in  paragraph  (c)  of  this  section  for  each 
school  serving  a  project  area,  unless  the 
school  is  exempt  under  paragraph  (d)  of 
this  section. 

(c)  Except  as  provided  in  §  116a.ll8, 
the  LEA  shall  include  the  following  data 
for  each  school  serving  a  project  area — 
unless  the  school  is  exempt  under 
paragraph  (d)  of  this  section — and,  on  a 
combined  basis,  for  all  schools  serving 
the  same  grades  in  school  attendance 
areas  that  are  not  receiving  Title  I  funds: 

(l)(i)  The  number  of  children  actually 
enrolled;  or 

(ii)  If  State  or  local  law  specifies  that 
different  amounts  of  State  and  local 
funds  be  spent  on  certain  categories  of 
children,  age  groupings,  or  grade  levels 
and  if  the  SEA  approves,  the  number  of 
children  enrolled  weighted  by 
multiplying  (A)  the  actual  number  of 
children  enrolled  by  (B)  the  amount 
spent  for  each  category  of  children,  age 
grouping  or  grade  level. 
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(2)  The  number  of  instructional  staff, 
as  defined  in  §  116a.4  who  are  regularly 
assigned  to  the  school  or  schools  and 
paid  with  State  and  local  funds. 

(3) (i)  The  total  amount  of  the  annual 
salaries  of  the  instructional  staff  minus 
(ii)  the  amount  of  those  salaries  based 
on  length  of  service. 

(4) (i)  The  number  of  children  enrolled, 
as  reported  under  paragraph  (c)(1)  of 
this  section,  divided  by  (ii)  the  number 
of  instructional  staff,  as  reported  under 
paragraph  (c)(2)  of  this  section. 

(5) (i)  The  amount  of  the  annual 
salaries  for  instructional  staff,  as 
reported  under  paragraph  (c)(3)  of  this 
section,  divided  by  (ii)  the  number  of 
children  enrolled,  as  reported  under 
paragraph  (c)(1)  of  this  section. 

(d)  The  LEA  is  not  required  to  include 
in  its  comparability  report  a  school  with 
an  enrollment  of  100  or  fewer  children,  if 
the  LEA  submits  an  assurance  to  the 
SEA  that  it  will  allocate  its  staff  to  that 
school  without  regard  to  the  availability 
of  Title  I  funds. 

(Sec.  126(e),  20  U.S.C.  2730(e)) 

§  1 16a. 1 15  The  date  on  which  the  data 
included  in  the  comparability  report  must 
be  collected. 

The  LEA  shall  collect  the  data 
required  under  §  116a,114  as  of  the  date 
specified  by  the  SEA.  In  any  case,  that 
date  may  not  be  later  than  November  1 
of  each  year. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 1 6a.  1 1 6  Criteria  for  determining 
comparability  of  services. 

(a)  Criteria  that  apply  if  some  schools 
serve  project  areas  and  other  schools 
serve  school  attendance  areas  that  do 
not  receive  Title  I  assistance.  An  LEA 
meets  the  comparability  requirement  in 
§  116a. 112(a)  if  the  SEA  properly 
determines,  for  schools  serving 
corresponding  grade  levels  as  provided 
under  §  116a.ll7,  that — 

(1)  The  average  number  of  children 
enrolled  per  instructional  staff  member 
for  each  school  serving  a  project  area  is 
not  more  than  105  percent  of  the  average 
number  of  children  enrolled  per 
instructional  staff  member  in  schools 
serving  school  attendance  areas  in  the 
LEA  that  are  not  receiving  Title  I 
assistance;  and 

(2)  The  average  per  child  expenditure 
of  State  and  local  funds  for  instructional 
staff  in  each  school  serving  a  project 
area  is  not  less  than  95  percent  of  the 
average  per  child  expenditure  of  State 
and  local  funds  for  instructional  staff  in 
schools  serving  school  attendance  areas 
in  the  LEA  that  are  not  receiving  Title  I 
assistance. 

(b)  Criteria  that  apply  if  all  schools 
serve  project  areas.  The  LEA  meets  the 


comparability  requirement  in 
§  116a.ll2(b)  if,  for  corresponding  grade 
levels  as  provided  under  §  116a.ll7, 
both  of  the  following  conditions  prevail: 

(1)  In  each  school  serving  a  project 
area,  the  average  number  of  children 
enrolled  per  instructional  staff  member 
is  not  more  than  105  percent  of  the 
average  number  of  children  enrolled  per 
instructional  staff  member  in  the  group 
of  schools  serving  those  project  areas 
with  the  lowest  percentages  or  numbers 
of  children  from  low-income  families. 
This  group  of  schools  may  not  include 
more  than  one-half  of  all  schools  serving 
project  areas. 

(2)  In  each  school  serving  a  project 
area,  the  average  per  child  expenditure 
of  State  and  local  funds  for  instructional 
staff  is  not  less  than  95  percent  of  the 
average  per  child  expenditure  of  State 
and  local  funds  for  instructional  staff  in 
the  group  of  schools  serving  those 
project  areas  with  the  lowest 
percentages  or  numbers  of  children  from 
low-income  families.  This  group  of 
schools  may  not  include  more  than  one- 
half  of  all  schools  serving  project  areas. 
(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 16a.  1 17  Grouping  schools  by 
corresponding  grade  levels. 

(a)  For  the  purpose  of  demonstrating 
compliance  with  the  comparability 
requirements  in  §§  116a.112-116a.116,  an 
LEA  shall — subject  to  paragraphs  (b), 

(c),  and  (d)  of  this  section — group  all  of 
its  schools  by  corresponding  grade 
levels  in  up  to  three  groups. 

(b)  If  the  LEA  has  schools  that  serve 
eight  or  more  grades  above 
kindergarten,  the  LEA  may  consider 
those  schools  to  be  a  separate  group  in 
addition  to  the  groups  determined  under 
paragraph  (a)  of  this  section. 

(c) (1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  if  one  school  has  an 
enrollment  for  a  particular  grade  span 
that  is  at  least  two  times  that  of  another 
school,  the  LEA  may  divide — providing 
it  can  justify  its  division  under 
paragraph  (c)(3)  of  this  section — the 
schools  in  that  grade  span  into  two 
groups: 

(1)  One  group  for  the  schools  with  the 
larger  enrollments;  and 

(ii)  One  group  for  the  schools  with  the 
smaller  enrollments. 

(2)  An  LEA  that  has  schools  with 
enrollments  of  100  or  fewer  students 
shall  exclude  those  schools  in  making  a 
determination  of  the  size  of  the  smallest 
school. 

(3)  In  justifying  the  division  permitted 
in  paragraph  (c)(1)  of  this  section,  the 
LEA  or  SEA  shall  indicate  why  the 
different  sizes  of  the  schools  require 
different  expenditures  or  pupil-teacher 
ratios. 


(d)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  in  grouping  its 
schools  as  required  by  paragraph  (a)  of 
this  section,  an  LEA  shall  meet  the 
following  requirements: 

(1)  An  LEA  serving  seven  or  fewer 
grade  levels  above  kindergarten  is 
limited  to  one  group. 

(2)  An  LEA  serving  eight  or  nine  grade 
levels  above  kindergarten  is  limited  to 
two  groups. 

(3)  An  LEA  serving  any  levels  from 
grades  6  through  12,  but  only  those 
levels,  is  limited  to  two  groups  if  the 
LEA  serves  five  or  more  grade  levels, 
and  to  one  group  if  the  LEA  serves  four 
or  fewer  grade  levels. 

(4)  If  a  school  serves  grades  in  more 
than  one  group,  the  LEA  shall  include 
that  school — 

(i)  In  the  group  with  which  the  school 
has  the  most  grade  levels  in  common;  or 

(ii)  In  the  group  that  includes  the 
lower  grade  levels,  if  the  school  has  the 
same  number  of  grade  levels  in  common 
with  two  or  more  groups. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 1 6a.  1 1 8  Exclusions  from  the  excess 
costs  and  comparability  requirements. 

(a)  General  standard.  Subject  to  the 
requirements  in  this  section  and 
advance  determinations  under 
paragraphs  (e)  or  (f)  of  this  section,  an 
LEA  may  exclude  State  and  local  funds 
spent  in  carrying  out  a  special  program, 
as  defined  in  paragraph  (b)  of  this 
section,  or  a  State  phase-in  program,  as 
defined  in  paragraph  (c)  of  this  section, 
for  the  purpose  of  determining 
compliance  with — 

(1)  The  comparability  requirements  in 
section  126(e)  (Comparability  of 
services)  of  Title  I  and  §§  116a. 112- 
116a.ll7;  and 

(2)  The  excess  costs  requirements  in 
section  126(b)  (Use  of  funds  limited  to 
excess  costs)  of  Title  I  and  45  CFR 
116.94. 

(b)  Special  program  defined.  For 
purposes  of  this  section,  a  special 
program  is — 

*  (1)  A  State  compensatory  education 
program  that — 

(1)  The  Secretary  has  determined  in 
advance,  under  paragraph  (e)  of  this 
section,  meets  the  requirements  of 
paragraph  (d)  of  this  section;  and 

(ii)  The  SEA  determines  is  being 
implemented  by  the  LEA  in  accordance 
with  paragraph  (d)  of  this  section; 

(2)  A  State  compensatory  education 
program  that — 

(i)  The  Secretary  has  determined  in 
advance,  under  paragraph  (e)  of  this 
section,  does  not  satisfy  the 
requirements  of  paragraph  (d)  of  this 
section;  but 
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(ii)  The  Secretary  has  determined 
permits  the  LEA  to  use  the  special  State 
funds  in  accordance  with  paragraph  (d) 
of  this  section,  provided  that — 

(A)  The  LEA  designs  a  program  that 
the  SEA  determines  in  advance,  under 
paragraph  (f)  of  this  section,  meets  the 
requirements  of  paragraph  (d)  of  this 
section;  and 

(B)  The  SEA  determines  that  the  LEA 
will  implement  the  program  in 
accordance  with  paragraph  (d)  of  this 
section; 

(3)  A  local  compensatory  education 
program  that — 

(i)  The  SEA  has  determined  in 
advance,  under  paragraph  (f)  of  this 
section,  meets  the  requirements  of 
paragraph  (d)  of  this  section;  and 

(ii)  The  SEA  determines  is  being 
implemented  in  accordance  with 
paragraph  (d)  of  this  section;  or 

(4) (i)  A  bilingual  program  for  children 
of  limited  proficiency  in  the  English 
language;  or 

(ii)  A  special  education  program  for 
handicapped  children  or  children  with 
specific  learning  disabilities. 

(c)  State  phase-in  program  defined.  (1) 
For  purposes  of  this  section,  a  State 
phase-in  program  is  a  program  that — 

(1)  The  Secretary  has  determined  in 
advance,  under  paragraph  (e)  of  this 
section,  meets  the  requirements  in 
paragraph  (c)(2)  of  this  section;  and 

(ii)  The  SEA  determines  will  be 
implemented  by  the  LEA  in  accordance 
with  paragraph  (c)(2)  of  this  section. 

(2)  A  State  education  program  that  is 
being  phased  into  full  operation  meets 
the  requirements  of  this  section  if — 

(i)  The  program  is  authorized  and 
governed  specifically  by  State  law; 

(ii)  The  purpose  of  the  program  is  to 
provide  for  the  comprehensive  and 
systematic  restructuring  of  the  total 
educational  environment  at  the  level  of 
the  individual  school; 

(iii)  The  program  is  based  on 
objectives  related  to  educational 
achievement  and  is  evaluated  in  a 
manner  consistent  with  those  objectives. 

(iv)  Parents  and  school  staff  are 

.  involved  in  comprehensive  planning, 
implementation,  and  evaluation  of  the 
program; 

(v)  The  program  will  benefit  all 
children  in  a  particular  school  or  grade 
span  within  a  school; 

(vi)  Schools  participating  in  a  program 
describe,  in  an  individual  school  plan, 
program  strategies  for  meeting  the 
special  education  needs  of  educationally 
deprived  children; 

(vii)  At  all  times  during  the  phase-in 
period,  at  least  50  percent  of  the  schools 
participating  in  the  program  are  the 
schools  serving  project  areas  that  have 
the  greatest  number  or  concentration  of 


educationally  deprived  children  or 
children  from  low-income  families; 

(viii)  State  funds  made  available  for 
the  phase-in  program  will  supplement, 
not  supplant  State  and  local  funds  that 
would,  in  the  absence  of  the  phase-in 
program,  have  been  provided  for  schools 
participating  In  this  program; 

(ix)  For  purposes  of  complying  with 
the  preceding  requirements  in 
paragraphs  (c)(2)  (i)  through  (viii)  of  this 
section,  the  LEA  is  separately 
accountable  to  the  SEA  for  any  funds 
spent  for  the  program; 

(x)  The  LEAs  carrying  out  the  program 
are  complying  with  the  preceding 
requirements  in  paragraphs  (c)(2)  (i) 
through  (ix)  of  this  section;  and 

(xi)  The  phase-in  period  of  the 
program  is  not  more  than  six  school 
years.  However,  if  the  phase-in  period 
for  a  program  began  before  November  1, 
1978,  the  phase-in  period  is  considered 
to  have  begun  on  November  1, 1978. 

(d)  State  and  local  compensatory 
education  program  that  is  similar  to 
Title  I.  A  State  or  local  educational 
program  meets  the  requirements  of  this 
paragraph  and  is  considered  to  be 
similar  to  the  Title  1  program  for  an  LEA 
if — 

(1)  All  children  participating  in  the 
program  are  educationally  deprived: 

(2)  The  program  is  based  on 
performance  objectives  related  to 
educational  achievement  and  is 
evaluated  in  a  way  that  is  consistent 
with  those  objectives; 

(3)  The  program  provides 
supplementary  services  designed  to 
meet  the  special  educational  needs  of 
the  children  who  are  participating; 

(4)  The  LEA  keeps  and  affords  access 
to  whatever  records  are  necessary  to 
verify  compliance  with  the  preceding 
requirements  in  paragraphs  (d)  (1) 
through  (3)  of  this  section; 

(5)  The  SEA  monitors  performance 
under  the  program  to  assure  that  the 
LEA  meets  the  preceding  requirements 
in  paragraphs  (d)  (1)  through  (4)  of  this 
section. 

(e)  Advance  determination  by  the 
Secretary.  (1)  If  requested  by  an  SEA. 
the  Secretary  makes  an  advance 
determination  of  whether — 

(1)  A  State  program  described  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
meets  the  requirements  in  paragraph  (d) 
of  this  section;  or 

(ii)  A  State  phase-in  program 
described  in  paragraph  (c)(1)  of  this 
section  meets  the  requirements  in 
paragraph  (c)(2)  of  this  section. 

(2)  Before  making  an  advance 
determination,  the  Secretary  requires 
the  SEA  to  submit  copies  of  the 
applicable  provisions  of  State  law, 
together  with  all  relevant  rules,  orders. 


guidelines,  interpretations,  and  other 
information  that  the  Secretary  needs  in 
order  to  make  the  determination. 

(3)  If  there  is  a  significant  change  in 
the  applicable  State  law  or 
implementation  of  the  State  program  for 
which  an  advance  determination  is 
being  sought  or  has  been  made,  the  SEA 
shall  promptly  submit  a  description  of 
the  changes  to  the  Secretary. 

(4)  The  Secretary  makes  an  advance 
determination  in  writing  and  includes  a 
statement  of  the  reasons  for  the 
determination. 

(f)  Advance  determination  by  an  SEA. 
(1)  If  requested  by  an  LEA,  its  SEA  shall 
make  an  advance  determination  of 
whether — 

(1)  An  LEA  program  described  in 
paragraph  (b)(2)  of  this  section  meets 
the  requirements  in  paragraph  (d)  of  this 
section;  or 

(ii)  An  LEA  program  described  in 
paragraph  (b)(3)  of  this  section  meets 
the  requirements  in  paragraph  (d)  of  this 
section. 

(2)  Before  making  an  advance 
determination,  the  SEA  shall  require  the 
LEA  to  submit  copies  of  the  applicable 
provisions  of  local  law,  together  with  all 
relevant  rules,  orders,  guidelines, 
interpretations,  and  other  information 
the  SEA  needs  in  order  to  make  the 
determination. 

(3)  If  there  is  a  significant  change  in 
the  applicable  local  law  or 
implementation  of  the  program  for 
which  an  advance  determination  is 
being  sought  or  has  been  made,  the  LEA 
shall  promptly  submit  a  description  of 
those  changes  to  the  SEA. 

(4)  Each  advance  determination  that 
the  SEA  makes  must  be  in  writing  and 
must  include  a  statement  of  the  reasons 
for  the  determination. 

(Sec.  131,  20  U.S.C.  2751) 

§  116a.119  Required  annual  assurance. 

On  or  before  July  1  of  each  year 
covered  by  a  project  application,  an 
LEA  shall  submit  to  its  SEA  as  part  of 
the  application  an  assurance  that  the 
LEA  will  maintain  comparability  of 
State  and  local  services  in  schools 
serving  attendance  areas  that  were 
served  by  the  LEA’s  Title  I  project 
during  the  preceding  fiscal  year. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 1 6a.  1 20  Maintaining  comparability. 

During  the  school  year,  an  LEA 
shall — 

(a)  Periodically  determine  whether  it 
is  maintaining  the  comparability 
required  by  §§  1166. 112-116a. 119;  and 

(b)  Make  whatever  adjustments  are 
necessary  to  maintain  that 
comparability. 
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(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 1 6a.  1 2 1  Comparability  data  must  be  for 
the  same  date. 

All  data  that  an  LEA  uses  in  a  given 
comparability  report  or  request  for  an 
advance  determination  must  reflect 
conditions  as  of  the  same  date  of  which 
the  LEA  bases  the  comparability  or 
during  the  year  for  which  it  requests  the 
advance  determination. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 1 6a.  1 22  Retention  of  records 
concerning  comparability. 

An  LEA  that  is  required  to  file  a 
comparability  report  under  §  116a.ll3 
shall— 

(a)  Keep  all  records  and  documents 
from  which  it  derived  the  data  included 
in  each  comparability  report  and  request 
for  determination  for  the  period 
specified  in  45  CFR  116.140;  and 

(b)  Make  the  records  and  documents 
referred  to  in  paragraph  (a)  of  this 
section  available  to  parents,  teachers, 
and  other  persons  in  accordance  with  45 
CFR  116.141  and  to  State  and  Federal 
auditors  in  accordance  with  45  CFR 
116.142. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 16a.  123  Actions  to  be  taken  by  an  SEA 
if  an  LEA  violates  the  comparability 
requirements. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  an  SEA  shall,  within 
30  days  of  discovering  that  any  school 
serving  a  project  area  is  in  violation  of 
the  comparability  requirements  in 
section  126(e)  of  Title  I  and  §§  116a.ll2- 
116a.l22,  but  not  later  than  January  1  of 
the  fiscal  year  involved — 

(1)  Initiate  a  withholding  proceeding 
under  45  CFR  116.200  and  suspend  all 
further  Title  I  payments  to  the  LEA 
under  45  CFR  116.200(c);  or 

(2)  Enter  into  a  compliance  agreement 
with  the  LEA  under  45  CFR  116.210. 

(b)  The  SEA  may  not  take  any 
compliance  action  against  the  LEA 
under  paragraph  (a)  of  this  section  if — 

(1)  The  LEA  files  with  the  SEA  before 
December  1  of  the  fiscal  year  involved  a 
comparability  report  that  shows  that 
one  or  more  shcools  are  in  violation  of 
the  comparability  requirements;  and 

(2)  The  LEA  files  a  revised 
comparability  report  with  the  SEA 
showing  that,  as  of  a  date  no  later  than 
December  1  of  that  fiscal  year,  the 
violation  has  been  corrected. 

(c)  If  the  LEA  does  not  achieve 
comparability  by  December  1,  the  SEA 
shall  ensure  that  none  of  the  obligations 
incurred  by  that  LEA  during  the  period 
when  the  LEA  is  not  in  compliance  with 
the  comparability  requirements  is 
charged  to  Title  I. 


(d)  If  an  LEA  determined  to  be  in 
violation  of  the  comparability 
requirements  fails  to  submit  to  its  SEA 
by  March  1  of  the  fiscal  year  involved  a 
revised  comparability  report  that 
demonstrates  full  compliance  with  the 
comparability  requirements,  the  SEA 
shall,  under  the  procedures  in  §  116a.38, 
reallocated  the  balance  of  the  LEA’s  on 
obligated  Title  I  funds  to  other  LEAs  in 
the  State  that  are  in  full  compliance. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§  1 16a.  124  Amount  of  funds  that  an  SEA 
shall  refund  for  a  violation  of  the 
comparability  requirement. 

(a)  Except  as  provided  in  paragraph 

(e)  of  this  section,  if  the  Secretary  or  an 
SEA  finds,  on  the  basis  of  an  audit,  that 
an  LEA  failed  to  comply  with  the 
comparability  requirements  in  section 
126(e)  of  Title  I  an?l  §  §  116a.ll2- 
116a.l23,  the  SEA  shall  refund  to  the 
Department  the  total  amount  of  Title  I 
funds  spent  to  operate  a  project  in  each 
noncomparable  school  of  the  LEA 
during  the  period  of  noncomparability. 
These  funds  must  include — 

(1)  All  of  the  Title  I  expenditures 
directly  attributable  to  the  project  in 
each  noncomparable  school;  that  is, 
direct  costs,  including  salaries,  fringe 
benefits,  materials  and  supplies, 
equipment,  and  transportation; 

(2)  The  prorated  share,  as  computed 
under  paragraph  (b)  of  this  section,  of  all 
the  Title  I  expenditures  that  are  made 
on  a  shared  basis  with  other  schools 
serving  project  areas; 

(3)  The  prorated  share,  as  computed 
under  paragraph  (b)  of  this  section,  of  all 
the  LEA’s  districtwide  Title  I  costs;  that 
is,  costs  not  directly  attributable  to  any 
particular  school,  including  expenditures 
for  supervision  of  instructional  and 
support  staff,  monitoring,  evaluation, 
and  training;  and 

(4)  The  prorated  share  of  all  the 
indirect  costs  attributable  to  the  project, 
as  computed  under  paragraph  (c)  of  this 
section. 

(b) (1)  The  SEA  shall  base  the  amount 
of  shared  costs  under  paragraph  (a)(2)  of 
this  section  that  is  charged  to  each 
noncomparable  school  on  the  ratio  of  (i) 
the  direct  costs  charged  to  Title  I  for 
that  school — as  determined  under 
paragraph  (a)(1)  of  this  section — to  (ii) 
the  total  amount  of  direct  costs  for  all 
the  schools  involved  in  the  shared 
aspect  of  the  project. 

(2)  For  example,  if  noncomparable 
school  A  with  direct  costs  of  $30,000  and 
noncomparable  school  B  with  direct 
costs  of  $20,000  shared  in  a  Title  I 
service  costing  $10,000,  school  A  would 
be  charged  with  $6,000  (that  is,  $30,000/ 
$50,000  or  60  percent  of  $10,000)  and 
school  B  would  be  charged  with  $4,000 


♦ 

(that  is,  $20,000/ $50,000  or  40  percent  of 
$10,000).  School  A  would  be  charged 
with  a  total  of  $36,000  for  expenditures 
under  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  ($30,000  for  direct  costs  plus 
$6,000  in  shared  costs).  School  B  would 
be  charged  with  a  total  of  $24,000  under 
those  paragraphs  ($20,000  for  direct 
costs  plus  $4,000  in  shared  costs). 

(c) (1)  For  each  noncomparable  school, 
the  SEA  shall  base  the  sum  of  the 
prorated  share  of  the  LEA’s  districtwide 
Title  I  costs  under  paragraph  (a)(3)  of 
this  section  and  the  prorated  share  of 
the  indirect  costs  under  paragraph  (a)(4) 
of  this  section  on  the  ratio  of  (i)  the  total 
of  the  direct  and  shared  costs  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  for  each  noncomparable  school 
to  (ii)  the  total  of  the  direct  and  shared 
costs  for  all  project  locations. 

(2)  For  example,  if  noncomparable 
school  A  had  a  total  of  $36,000  in  direct 
and  shared  costs,  and  if  the  total  of  the 
direct  and  shared  costs  for  all  project 
locations  in  the  LEA  was  $500,000, 
school  A  would  be  charged  with  7.2 
percent  ($36,000/$500,000)  of  the  LEA’s 
total  districtwide  expenditures  under 
paragraph  (a)(3)  of  this  section,  and  7.2 
percent  of  the  total  indirect  costs  under 
paragraph  (a)(4)  of  this  section.  Thus,  if 
the  LEA  had  districtwide  Title  I  indirect 
costs  of  $50,000,  school  A  would  be 
charged  $7,200  (7.2  percent  of  $100,000) 
for  districtwide  expenditures  under 
paragraph  (a)(3)  of  this  section  and 
$3,600  (7.2  percent  of  $50,000)  for 
indirect  costs  under  paragraph  (a)(4)  of 
this  section. 

(d)  Thus,  under  the  examples  in 
paragraphs  (b)(2)  and  (c)(2)  of  this 
section,  the  total  amount  of  Title  I  funds 
that  must  be  refunded  because  school  A 
did  not  meet  the  comparability 
requirement  would  be  $46,800  ($30,000  in 
direct  costs,  $6,000  in  shared  costs, 
$7,200  in  districtwide  expenditures,  and 
$3,600  in  indirect  costs). 

(e)  The  SEA  is  not  required  to  refund 
any  amounts  that  the  LEA  spent  to 
operate  a  project  in  any  noncomparable 
school  of  the  LEA  during  the  period  of 
noncomparability  if — 

(1)  The  comparability  violation  was 
revealed  in  a  comparability  report  that 
the  LEA  filed  with  the  SEA  before 
December  1  of  the  fiscal  year  involved; 
and 

(2)  The  LEA  filed  a  revised 
comparability  report  with  the  SEA 
showing  that,  as  of  a  date  no  later  than 
December  1  of  that  fiscal  year,  the 
violation  had  been  corrected. 

(Sec.  126(e),  20  U.S.C.  2736(e);  Sec.  185(b).  20 
U.S.C.  2835(b);  Sec.  452  of  GEPA,  20  U.S.C. 
1234a) 
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§  1 16a.  125  SEA  reports  to  the  Secretary. 

On  or  before  May  1  of  each  year,  an 
SEA  shall  report  to  the  Secretary  on — 

(a)  The  number  of  LEAs  that — 

(1)  Are  operating  Title  I  projects  in  the 
State; 

(2)  Submitted  comparability  reports 
under  §  116a.ll3;  and 

(3)  Were  required  to  submit  revised 
comparability  reports. 

(b)  Any  actions  that  the  SEA  has 
taken  under  §  116a.l23(a); 

(c)  Any  reallocations  that  the  SEA  has 
made  under  §  116a.l23(d);  and 

(d)  Any  refunds  that  the  SEA  has 
made,  or  will  make,  under  §  116a. 124. 

(Sec.  126(e),  20  U.S.C.  2736(e)) 

§§  116a.126-116a.129  [Reserved] 
Supplement,  Not  Supplant:  General 

§  1 1 6a.  1 30  Introduction. 

An  LEA  that  receives  Title  I  funds 
shall  meet  the  requirements  in — 

(a)  Section  116a.l32  (Assurance  of 
equal  opportunity); 

(b)  Sections  116a.133-116a.135 
(Supplement,  not  supplant:  regular  State 
and  local  funds  and  State  and  local 
funds  for  State  phase-in  programs):  and 

(b)  Sections  116a.136-116a.143 
(Supplement,  not  supplant:  special  State 
and  local  programs). 

(Sec.  126(c),  20  U.S.C.  2736(c):  Sec.  126(d).  20 
U.S.C.  2736(d);  42  U.S.C.  2000d-2000d-4;  20 
U.S.C.  1681-1683;  29  U.S.C.  749) 

§116a.131  Definitions. 

(a)  “Educational  setting"  refers  to  the 
time  and  location  in  which  educational 
services  are  provided. 

(b)  “Handicapped  children”  includes 
learning  disabled  and  other 
handicapped  children  who  meet  the 
definition  in  45  CFR  84.3(j)  or  the 
definition  in  45  CFR  121.5. 

(c)  “Intensity  of  instruction"  refers  to 
the  following  two  elements  in  the 
provision  of  Title  I  instruction  to  a  child 
in  a  particular  class: 

(1)  The  amount  of  time  during  which 
the  child  receives  Title  I  instruction. 

(2)  The  pupil-teacher  ratio  used  in 
providing  that  instruction. 

(d)  “Limited  proficiency  in  the  English 
language”  refers  to  children — 

(1)  Whose  primary  or  home  language 
is  other  than  English;  and 

(2)  Who  lack  sufficient  proficiency  in 
the  English  language  to  allow  them  the 
opportunity  to  participate  effectively  in 
school  if  the  language  of  instruction  is 
English. 

(e)  “Primary  or  home  language  other 
than  English”  means  a  language,  other 
than  English,  to  which  any  of  the 
following  applies: 

(1)  It  is  the  first  language  of  the  child. 


(2)  It  is  the  language  normally  used  by 
the  child. 

(3)  It  is  a  language  normally  used  in 
the  child’s  home. 

(f)  “Regular  funds”  means  those  State 
and  local  funds  that  an  LEA  provides  for 
the  support  of  any  educational  program 
except  the  following — 

(1)  State  phase-in  programs:  or 

(2)  Special  programs  defined  in 
§  116a.ll8(b). 

(g)  “State  phase-in  program"  means  a 
program  that  satisfies  the  definition  in 

§  116a.l  18(c). 

(h)  “Special  programs”  are  programs 
defined  in  §  116a.ll8(b),  including 
programs  of  the  following  types: 

(1)  State  or  local  compensatory 
education  programs. 

(2)  Bilingual  programs  for  children 
with  limited  proficiency  in  the  English 
language. 

(3)  Special  education  programs  for 
handicapped  children. 

(Sec.  126(c),  20  U.S.C.  2736(c):  Sec.  126(d),  20 
U.S.C.  2736(d);  Sec.  131(b),  20  U.S.C.  2751(b): 
Sec.  132,  20  U.S.C.  2752) 

§  1 16a.132  Assurance  of  equal 
opportunity. 

(a)  General.  (1)  An  LEA  may  not,  on 
the  basis  of  race,  sex,  national  origin,  or 
handicap,  exclude  a  child  from 
participation  in  services  provided  with 
Title  I  funds. 

(2)  An  LEA  shall  ensure  that  all 
children  participating  in  a  Title  I 
project — including  handicapped  children 
and  children  with  limited  proficiency  in 
the  English  language — are  provided  an 
equal  opportunity  to  benefit  from  that 
project. 

(b)  Services  for  handicapped  children. 
(l)(i)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  LEA  shall  use 
Title  I  funds,  as  necessary,  to  provide 
assistance  and  materials  needed  to 
ensure  handicapped  children  an  equal 
opportunity  to  participate  in  and  benefit 
from  Title  I  services. 

(ii)  Example.  The  LEA  may  use  Title  I 
funds  to  provide  to  a  visually  impaired 
participant  large-print  books  used  in  a 
Title  I  reading  class. 

(2)(i)  However,  the  assistance 
provided  by  the  LEA  for  handicapped 
children  from  Title  I  funds  must  be  in 
addition  to  the  assistance  the  LEA 
would  otherwise  be  required  to  provide 
to  accommodate  the  participation  of 
handicapped  children  in  non-Title  I 
activities. 

(ii)  Example.  If  the  LEA  is  required  to 
provide  a  deaf  child — under  the  child’s 
individualized  education  program — with 
a  sign  language  interpreter  whose  only 
job  is  to  assist  that  one  child’s 
participation  in  the  school’s  program, 
the  LEA  may  not  use  Title  I  funds  to  pay 


for  the  services  of  an  interpreter  during 
the  child’s  participation  in  a  remedial 
class  funded  under  Title  I. 

(c)  Services  for  children  with  limited 
proficiency  in  the  English  language.  (1) 

In  providing  Title  I  services,  the  LEA 
shall  use  Title  I  funds,  as  necessary,  to 
provide  assistance  and  materials 
needed  to  ensure  participants  with 
limited  proficiency  in  the  English 
language  an  equal  opportunity  to 
participate  in  and  benefit  from  Title  I 
services. 

(2)  Example.  The  LEA  may  use  Title  I 
funds  to  provide  those  children  with  a 
bilingual  teacher  or  bilingual 
instructional  materials  for  purposes  of 
participation  in  the  Title  I  project. 

(42  U.S.C.  2000d-2000d-4,  20  U.S.C.  1681-1683: 
29  U.S.C. 794) 

Supplement,  Not  Supplant:  Regular 
State  and  Local  Funds  and  State  and 
Local  Funds  for  State  Phase-In  Programs 

§  11 6a.  133  Introduction. 

(a)  An  LEA  may  use  Title  I  funds  only 
to  supplement  and,  to  the  extent 
practical,  increase  the  level  of  funds  that 
would,  in  the  absence  of  Title  I  funds,  be 
made  available  from  the  following  State 
and  local  sources  for  the  education  of 
children  who  participate  in  Title  I 
projects: 

(1)  Regular  funds;  and 

(2)  Funds  for  State  phase-in  programs. 

(b)  In  no  case  may  the  LEA  use  Title  I 
funds  to  supplant  the  State  and  local 
funds  referred  to  in  paragraph  (a)  of  this 
section. 

(c)  The  LEA  supplants  State  and  local 
funds  in  violation  of  paragraph  (b)  of 
this  section  if  it  fails  to  comply  with  the 
requirements  of  either — 

(1)  §  116a. 134  (Equitable  distribution: 
regular  funds  and  State  phase-in 
programs);  and 

(2)  §  116a. 135  (Provision  of  services 
required  by  law:  regular  funds  and  State 
phase-in  programs). 

(Sec.  126(c),  20  U.S.C.  2736(c)) 

§  1 1 6a.  1 34  Equitable  distribution:  Regular 
funds  and  funds  for  State  phase-in 
programs. 

(a)  An  LEA  shall  distribute  regular 
State  and  local  funds  and  State  and 
local  funds  for  State  phase-in  programs 
in  a  way  that  does  not  discriminate 
against  children  who  participate  in  Title 
I  projects. 

(b)  Presumption  of  violation.  An  LEA 
is  presumed  to  have  violated  the 
requirements  of  paragraph  (a)  of  this 
section  if  it  does  any  of  the  following: 

(1)  Uses  Title  I  funds,  in  violation  of 
§  116.94(b)  (related  to  excess  costs),  to 
pay  more  than  the  excess  cost  of  a  Title 
I  service  that  the  LEA  is  providing  as  a 
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substitute  for  a  non-Title  I  service  that 
participating  children  would  otherwise 
receive. 

(2)  Systematically  assigns  a  greater 
number  of  pupils  per  teacher  in  classes 
that  include  children  who  are  receiving 
Title  I  services. 

(3)  Denies  children  who  receive  Title  I 
services  opportunities  to  receive  State 
and  locally  funded  regular  programs  or 
State  phase-in  services  on  the  same 
basis  as  other  children. 

(Sec.  126(c),  20  U.S.C.  2736(c)) 

§  1 16a.  135  Provision  of  services  required 
by  law:  Regular  funds  and  funds  for  State 
phase-in  programs. 

(a)  General  rule.  (1)  An  LEA  may  not 
use  Title  I  funds  to  provide  services  that 
the  LEA  is  required  to  make  available 
under — 

(i)  Federal,  State,  or  local  law;  or 

(ii)  A  court  order. 

(b)  Presumption  of  violation.  (1)  The 
LEA  is  presumed  to  have  violated  the 
requirements  of  paragarph  (a)  if  the 
LEA— 

(1)  Has  been  subject  to  a  court  order 
specifying  its  obligations  under  Federal, 
State,  or  local  law;  and 

(ii)  Uses  Title  I  funds  to  provide 
services  that  it  is  required  to  provide 
under  that  court  order. 

(2)  Example.  An  LEA  that  has  been 
ordered  by  a  court  to  provide  specific 
remedial  assistance  to  remedy  the 
effects  of  past  segregation  is  presumed 
to  have  violated  the  requirements  of 
paragraph  (a)  of  this  section  if  it  uses 
Title  I  funds  for  that  purpose. 

(Sec.  126(c),  20  U.S.C.  2736(c)) 

Supplement,  Not  Supplant:  Special  State 
and  Local  Programs 

§  1 1 6a.  1 36  Introduction. 

(a)  An  LEA  may  use  Title  I  funds  only 
to  supplement  and,  to  the  extent 
practical,  increase  the  level  of  funds  that 
would,  in  the  absence  of  Title  I  funds,  be 
made  available  from  State  and  local 
sources  for  special  programs  for  the 
education  of  educationally  deprived 
children  in  the  aggregate  in  Title  I 
eligible  school  attendance  areas  and 
schools. 

(b)  In  no  case  may  an  LEA  use  Title  I 
funds  to  supplant  the  State  and  local 
funds  referred  to  in  paragraph  (a)  of  this 
section. 

(c)  An  LEA  supplants  special  State 
and  local  funds  in  violation  of  paragraph 
(b)  of  this  section  if  it  fails  to  comply 
with  the  requirements  of  both — 

(1)  Section  116a.l37  (Equitable 
distribution:  special  State  and  local 
programs);  and 

(2)  Section  116a.l39  (Provision  of 
services  required  by  law:  general). 


(Sec.  126(d),  20  U.S.C.  2736(d)) 

§  1 16a.  137  Equitable  distribution:  special 
State  and  local  programs. 

(a)  General  rule.  An  LEA  shall 
distribute  State  and  local  funds  for 
special  programs  in  a  way  that  does  not 
discriminate  against  educationally 
deprived  children  in  the  aggregate  in 
Title  I  eligible  school  attendance  areas 
or  attending  Title  I  eligible  schools. 

(b)  Demonstration  of  compliance.  In 
order  to  demonstrate  that  it  has  met  the 
requirement  of  paragraph  (a)  of  this 
section,  the  LEA  shall — 

(1)  Provide  the  SEA  with  satisfactory 
assurances  that  it  equitably  distributes 
State  and  local  funds  for  each  special 
program  at  an  appropriate  level  so  as — 

(1)  To  meet  the  special  needs  of 
educationally  deprived  children  in  Title 
I  eligible  school  attendance  areas  and 
schools;  and 

(ii)  To  avoid  discrimination  against 
educationally  deprived  children  in  Title 
I  eligible  school  attendance  areas  and 
schools;  and 

(2)  Make  available  to  its  SEA  and  to 
others,  on  request — 

(i)  Evidence  that  it  distributes  a 
proportionate  share  of  State  and  local 
funds  available  under  each  type  of 
special  program,  as  applicable,  for  the 
education  of  educationally  deprived 
children  in  Title  I  eligible  school 
attendance  areas  and  schools  (NOTE: 
The  method  for  calculating 
proportionate  share  is  contained  in 

§  116a.l38);  or 

(ii)  Evidence  of  the  extent  to  which  it 
distributes  a  proportionate  share  of 
State  and  local  funds  referred  to  in 
paragraph  (b)(2)(i)  of  this  section  and 
evidence  that  its  failure  to  provide  a  full 
proportionate  share  results  from — 

(A)  A  disproportionate  distribution, 
within  the  LEA,  of  children  whose 
handicaps  require  particularly  high 
expenditures; 

(B)  A  disproportionate  distribution, 
within  the  LEA,  of  children  whose 
instruction  related  to  their  lack  of 
proficiency  in  the  English  language 
requires  particularly  high  expenditures; 
or 

(C)  Distribution  of  State  and  local 
funds  in  compliance  with  the  limited 
exemption  described  in  paragraph  (c)  Qf 
this  section. 

(c)(1)  Limited  exemption.  The  LEA 
may  use  State  and  local  funds  for 
special  programs  and  projects  that  are 
solely  for  educationally  deprived 
children  residing  in  non-project  areas  or 
attending  non-project  schools,  including 
school  attendance  areas  and  schools 
ineligible  for  assistance  under  Title  I,  so 
long  as  the  requirements  of  paragraph 
(c)(2)  of  this  section  are  met. 


(2)  The  LEA  qualifies  for  the 
exemption  described  in  paragraph  (c)(1) 
of  this  section  if  all  of  the  following 
conditions  are  satisfied: 

(i)  The  LEA  uses  special  State  and 
local  funds  to  provide  a  special  program, 
as  defined  in  §  116a.ll8(b)  (1)  through 

(3),  that  qualifies  under  §  116a.ll8  or 
exclusion  from  the  comparability  and 
excess  cost  requirements  of 

§§  116a.lll-116a.120.' 

(ii)  The  amount  of  State  and  local 
funds  provided  by  the  LEA  during  a 
particular  fiscal  year  in  eligible  school 
attendance  areas  and  schools  for 
purposes  of  the  special  program  referred 
to  in  paragraph  (c)(2)(i)  of  this  section, 
when  added  to  the  amount  of  funds 
provided  for  the  LEA’s  Title  I  project 
during  that  year,  does  not  exceed  the 
amount  the  LEA  is  eligible  to  receive  for 
that  fiscal  year  under  section  111(a)(2) 
of  Title  I  (referring  to  how  the  amount  of 
a  grant  is  determined),  without  regard  to 
adjustments  under  section  193  of  Title  I 
(Adjustments  where  necessitated  by 
appropriations). 

(3)  The  amount  of  limited  exemption 
provided  in  paragraph  (c)(1)  of  this 
section  is  calculated  as  follows: 

(i)  Step  1.  The  LEA  adds  the  following: 

(A)  Title  I  funds  provided  to  project 
areas  in  the  LEA;  and 

(B)  State  and  local  funds  provided  to 
project  areas  in  the  LEA  for  the  special 
program  referred  to  in  paragraph  (c)(2)(i) 
of  this  section. 

(ii)  Step  2.  The  LEA  divides  the-sum  of 
the  amounts  in  Step  1  by  the  number  of 
children  participating  in  Title  I  projects 
in  project  areas. 

(iii)  Step  3.  The  LEA  determines  the 
amount  of  State  and  local  funds 
provided  in  non-project  areas  for  the 
special  program  referred  to  in  paragraph 

(c)(2)(i)  of  this  section. 

(iv)  Step  4.  The  LEA  divides  the 
amount  in  Step  3  by  the  number  of 
children  in  non-project  areas  who  are 
eligible  to  participate  in  the  special 
programs  referred  to  in  paragraph 
(c)(2)(i)  of  this  section. 

(v)  Step  5.  The  LEA  subtracts  the 
amount  in  Step  4  from  the  amount  in 
Step  2. 

(vi)  Step  6.  The  LEA  multiplies  the 
amount  in  Step  5  by  the  number  of 
children  in  non-project  areas  who  are 
eligible  to  participate  in  the  special 
program  described  in  paragraph  (c)(2)(i) 
of  this  section. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d);  Sec.  131(b),  20  U.S.C.  2751(b); 
Sec.  132,  20  U.S.C.  2752) 

§  1 16a.  138  Procedures  for  determining 
proportionate  share. 

(a)  In  order  to  calculate  proportionate 
share  for  purposes  of  §  116a.l37(b)(2)(i) 
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(related  to  equitable  distribution),  an 
LEA  takes  the  following  steps: 

(1)  Step  1.  The  LEA  uses  objective 
criteria,  described  in  §  116a.l43(a)(2)(ii) 
to  identify  the  total  number  of  children 
in  all  of  its  school  attendance  areas  who 
are  eligible  for  each  of  the  following 
types  of  special  programs,  if  applicable: 

(1)  State  compensatory  education 
programs. 

(ii)  Local  compensatory  education 
programs. 

(iii)  Bilingual  programs  for  children 
with  limited  proficiency  in  the  English 
language. 

(iv)  Special  education  programs  for 
handicapped  children. 

(2)  Step  2.  The  LEA  then  identifies,  in 
all  of  its  Title  I  eligible  school 
attendance  areas  and  schools,  the  total 
number  of  children  who  are  eligible  for 
each  type  of  special  program  referred  to 
in  Step  1. 

(3)  Step  3.  For  each  type  of  special 
program,  the  LEA  divides  the  number  of 
children  identified  in  Step  2  by  the 
number  of  children  identified  in  Step  1. 
The  result  may  be  expressed  as  either  a 
fraction  or  a  percentage. 

(4)  Step  4.  Fop  each  type  of  special 
program,  the  LEA  lists  the  amount  of 
funds  that  it  proposes  to  distribute 
during  the  current  fiscal  year  in  all  its 
school  attendance  areas. 

(5)  Step  5.  For  each  type  of  special 
program,  the  LEA  multiplies — 

(i)  The  fraction  or  percentage 
calculated  in  Step  3;  by 

(ii)  The  amount  of  funds  for  that 
program  listed  in  Step  4. 

(iii)  The  result  of  this  multiplication 
for  each  type  of  special  program  is  the 
amount  of  funds  that  the  LEA  is 
obligated  to  provide,  under  that  type  of 
program,  in  Title  I  eligible  school 
attendance  areas  and  schools.  This  is 
the  proportionate  share. 

(b)  The  LEA  will  be  presumed  to  have 
provided  a  proportionate  share  of 
special  funds  for  each  type  of  special 
program  so  long  as  it  expends,  in  Title  I 
eligible  school  attendance  areas,  no  less 
than  an  amount  equal  to  (1)  the  amount 
calculated  in  Step  5  for  that  special 
program  minus  (2)  an  amount  equal  to  (i) 
the  number  of  children  identified  in  Step 
2  for  that  special  program  multiplied  by 
(ii)  $10. 

(c)  Examples.  (1)  There  are  200 
children  in  an  LEA  who  fail  to  achieve  a 
passing  score  on  a  State  minimum 
competency  test.  Of  these  children,  150 
(75  percent)  are  in  Title  I  eligible  school 
attendance  areas.  $40,000  in  State  funds 
are  available  to  the  LEA  to  provide 
compensatory  education  to  children 
who  fail  to  pass  the  State  minimum 
competency  test.  The  LEA  must  expend 
a  proportionate  share — at  least  $30,000 


(that  is,  75  percent  of  $40,000) — for  the 
benefit  of  eligible  children  in  Title  I 
eligible  school  attendance  areas. 

(2)  There  are  1,000  handicapped 
children  in  an  LEA.  Of  these  children, 

600  (60  percent)  are  in  Title  I  eligible 
school  attendance  areas  and  schools. 

The  LEA  expends  $500,000  in  State  and 
local  funds  on  special  education 
programs  for  handicapped  children.  The 
LEA  must  spend  a  proportionate  share — 
at  least  $300,000  (that  is,  60  percent  of 
$500,000) — for  the  benefit  of 
handicapped  children  in  Title  I  eligible 
school  attendance  areas  and  schools, 
unless  the  LEA  can  demonstrate  that  its 
failure  to  do  so  results  from  a 
disproportionate  distribution,  within  the 
LEA,  of  children  whose  handicaps 
require  particularly  high  expenditures. 

(3)  There  are  800  children  with  limited 
proficiency  in  the  English  language  in  an 
LEA.  Of  these  children,  600  (75  percent) 
are  in  Title  I  eligible  school  attendance 
areas  and  schools  and  have  Spanish  as 
their  primary  or  home  language.  Of  the 
200  children  who  are  not  in  Title  I 
eligible  school  attendance  areas  or 
schools,  150  have  Vietnamese  as  their 
primary  or  home  language,  and  50,  who 
have  just  arrived  in  the  United  States, 
have  Korean  as  their  primary  language. 
State  and  local  funds  for  bilingual 
programs  total  $160,000.  The  LEA  must 
spend  a  proportionate  share — at  least 
$120,000  (that  is,  75  percent  of 
$160,000) — for  the  benefit  of  children 
with  limited  proficiency  in  the  English 
language  in  Title  I  eligible  school 
attendance  areas  and  schools,  unless 
the  LEA  can  demonstrate  that  the  costs 
of  providing  services  to  the  Vietnamese 
and  Korean  children,  for  example,  are 
disproportionately  high. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d);  Sec.  131(b),  20  U.S.C.  2751(b); 
Sec.  20  U.S.C.  2752)  . 

§  1 1 6a.  1 39  Provision  of  services  required 
by  law:  General. 

(a)  An  LEA  may  not  use  Title  I  funds 
to  provide  special  services — 

(1)  That  the  LEA  is  otherwise  required 
to  make  available  under  Federal,  State, 
or  local  law;  and 

(2)  For  which  the  LEA  is  required  to 
pay  using  State  or  local  funds. 

(b)  The  LEA  shall  comply  with  the 
requirements  of  §  §  116a.140-116a.142,  as 
applicable. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d);  Sec.  131(b),  20  U.S.C.  2751(b); 
Sec.  132,  20  U.S.C.  2752) 

§  1 1 6a.  1 40  Provision  of  services  required 
by  law:  Handicapped  children. 

(a)  General  rule.  An  LEA  may  not  use 
Title  I  funds  to  provide  services  that  the 


LEA  is  required  to  make  available 
under — 

(1)  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended  by  Pub. 

L.  94-142  (20  U.S.C.  1401); 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973  (Pub.  L.  93-112,  29  U.S.C. 

706),  as  amended; 

(3)  The  regulations  governing  the 
administration  of  either  of  those 
statutes;  or 

(4)  A  court  order. 

(b)  Models  for  compliance.  The  SEA 
determines  that  the  LEA  does  not 
violate  the  requirements  in  paragraph 
(a)  of  this  section  if  the  LEA  uses  Title  I 
funds  to  provide  services  described  in 
paragraphs  (c)  or  (e)  of  this  section. 

(c)  Presumption  of  compliance.  The 
LEA  is  presumed  not  to  have  violated 
the  requirements  in  paragraph  (a)  of  this 
section  if  the  LEA  provides  Title  I 
services  with  all  of  the  following 
characteristics: 

(1)  The  LEA  designs  its  Title  I  project 
to  address  special  needs  resulting  from 
educational  deprivation,  not  needs 
relating  to  a  child’s  handicapping 
condition. 

(2)  The  LEA  sets  overall  project 
objectives  that  do  not  distinguish 
between  handicapped  and  non¬ 
handicapped  participants. 

(3)  The  LEA— 

(i)  Through  the  use  of  uniform  criteria, 
selects  children  for  participation  on  the 
basis  of  educational  deprivation,  not  on 
the  basis  of  handicap;  and 

(ii)  Selects  as  participating 
handicapped  children  only  those  who 
can  reasonably  be  expected  to  make 
substantial  progress  toward 
accomplishing  project  objectives 
without  the  LEA  substantially  modifying 
the  educational  level  of  the  subject 
matter  or  the  intensity  of  instruction. 

(4)  The  LEA  provides  Title  I  services 
in  a  common  educational  setting  that 
includes  significant  numbers  of  non¬ 
handicapped  children,  as  well  as 
handicapped  children,  if  any. 

(5)  LEA  provides  Title  I  services  at 
intensities  taking  into  account  the  needs 
and  abilities  of  individual  participants 
but  without  distinguishing  generally 
between  handicapped  and  non¬ 
handicapped  participants  with  respect 
to  the  intensity  of  instruction  provided. 

(d)  Example.  An  LEA  plans  a  Title  I 
project  to  increase  children’s  reading 
proficiency  by  two  grade  levels.  The 
LEA  plans  to  accomplish  this  goal 
through  intensified  instruction  in  the 
form  of  tutorial  assistance  given  several 
times  a  week  in  hour-long  sessions  using 
additional  personnel.  Children's 
eligibility  for  inclusion  in  the  project  is 
based  on  their  classroom  performance 
and  reading  achievement  test  scores.  Of 
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the  100  children  selected  for 
participation  in  the  project  using  these 
criteria.  10  (10  percent,  a  proportion 
approximately  comparable  to  the 
percentage  of  handicapped  children  in 
the  LEA’s  Title  I  eligible  school 
attendance  areas)  are  handicapped 
children  with  learning  disabilities  who 
receive  special  education  in  a  resource 
room  for  portions  of  the  school  day.  The 
LEA  does  not  select  for  participation 
any  child  who  would  require  substantial 
modification  in  the  educational  level  of 
the  subject  matter  of  the  intensity  of 
instruction  in  order  to  make  substantial 
progress  toward  accomplishing  project 
objectives.  None  of  the  small  groups  in 
which  instruction  is  provided  consists 
solely  of  learning  disabled  children, 
since  it  is  possible  to  group  those 
children  (by  age  and  instructional 
needs)  with  non-handicapped 
participants.  Although  individual 
handicapped  and  non-handicapped 
children  receive  additional  time  and 
attention  to  assist  them  to  meet  project 
objectives,  handicapped  children  do  not 
generally  receive  more  intensified 
instruction  than  non-handicapped 
children  as  part  of  their  tutorial 
sessions.  In  this  case,  The  LEA  has 
designed  its  project  to  address  special 
needs  resulting  from  educational 
deprivation,  not  a  handicapping 
condition,  and  has  established  project 
objectives  that  do  not  distinguish 
between  handicapped  and  non¬ 
handicapped  children.  It  has  selected 
children  using  uniform  criteria,  and  has 
not  selected  on  the  basis  of  handicap  (as 
is  indicated,  in  part,  by  the  fact  that  the 
proportion  of  handicapped  children 
selected  does  not  substantially  exceed 
the  percentage  of  handicapped  children 
in  the  district’s  Title  I  eligible  school 
attendance  areas).  The  Title  I  services 
are  provided  in  a  common  educational 
setting,  which  includes  non¬ 
handicapped  as  well  as  handicapped 
children,  using  intensities  of  instruction 
that  vary  from  child  to  child  but  that  are 
not  substantially  different  for 
handicapped  and  non-handicapped 
children.  The  SEA  in  this  case  may 
therefore  presume  that  the  LEA  has 
complied  with  the  requirements  of 
paragraph  (a)  of  this  section.  However,  a 
question  might  be  raised  as  to  the  LEA’s 
compliance  with  the  requirements  of 
paragraph  (c)(3)(i)  if,  in  this  case,  rather 
than  including  handicapped  children  in 
approximate  proportion  to  the 
percentage  of  handicapped  children  in 
the  LEA’s  Title  I  eligible  school 
attendance  areas,  the  LEA  included  as 
participants  a  substantially 
disproportionately  greater  number  of 
handicapped  children. 


(e)  Demonstration  of  compliance.  An 
LEA  may  demonstrate  that  it  has  not 
violated  the  requirements  of  paragraph 

(a)  of  this  section  if  it  provides  services 
that  meet  the  requirements  of  either 
paragraph  (e)(1)  or  (e)(2)  of  this  section. 

(1)  The  LEA  provides  services  with  all 
of  the  following  characteristics: 

(1)  The  services  have  those 
characteristics  described  in  paragraphs 
(c)  (1)  through  (3)  of  this  section. 

(ii) (A)  The  services  are  provided  to 
handicapped  participants  in  a  separate 
educational  setting  that  does  not  include 
non-handicapped  children;  and 

(B)  The  LEA  justifies  the  use  of  a 
separate  educational  setting  in  order  to 
meet  project  objectives  effectively. 

(iii)  The  LEA — 

(A)  Provides  instruction  in  the 
separate  setting  at  an  intensity 
comparable  to  that  provided  to  other 
participants;  or 

(B)  Demonstrates  that  its  use  of  a 
different  intensity  of  instruction  is 
attributable  to  the  limited  number  of 
participants  for  whom  service  in  a 
separate  educational  setting  is  justified. 

(2)  The  LEA  provides  services  with  all 
of  the  following  characteristics: 

(i)  The  services  have  those 
characteristics  described  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(ii)  (A)  The  services  are  provided 
using  different  intensities  of  instruction 
for  handicapped  and  non-handicapped 
participants;  and 

(B)  The  LEA  justifies  the  use  of  a 
different  intensity  of  instruction  in  order 
to  meet  project  objectives  effectively. 

(f)  Example.  An  LEA  designs  a  Title  I 
project  to  teach  remedial  math  skills  to 
children  in  grades  4  through  6  in  order  to 
increase  their  performance  by  two  grade 
levels.  As  a  criterion  for  selection,  the 
LEA  uses  children’s  performance  on  a 
math  achievement  test.  Of  the  100 
children  selected  to  participate — in  this 
case,  those  who  scored  between  the  5th 
and  the  16th  percentile  on  a  math 
achievement  test — 10  are  emotionally 
disturbed  and  five  are  educable 
mentally  retarded.  The  LEA  determines 
that,  in  order  to  effectively  meet  project 
goals,  the  emotionally  disturbed 
children,  who  could  not  tolerate 
instruction  in  a  classroom  with  non¬ 
handicapped  children  at  the  usual  15-to- 
1  pupil-teacher  ratio,  must  receive 
instruction  in  a  different  location  or  at  a 
different  time.  The  LEA  has  provided  an 
adequate  justification  for  serving  the 
emotionally  disturbed  children  in  a 
separate  educational  setting  and  has 
demonstrated  compliance  with  the 
requirements  of  paragraphs  (e)(l)(ii)  and 

(iii)  of  this  section.  However,  a  question 
might  be  raised  as  to  whether  the  LEA 
satisfies  the  requirements  of  paragraph 


(e)(l)(i)  of  this  section  if  the  LEA  selects 
for  participation  all  children  scoring 
below  the  16th  percentile  (including 
those  scoring  less  than  the  5th 
percentile)  on  the  math  achievement 
test,  including  several  children  labeled 
as  educable  mentally  retarded  and 
having  mental  ages  and  performance 
levels  of  six-year-olds  or  first  graders. 
Since  these  educable  mentally  retarded 
children  need  instruction  at  a  very  basic 
level — including  number  concepts  and 
basic  counting  skills — with  a  3-to-l 
pupil-teacher  ratio  in  order  to  make 
progress  toward  meeting  project  goals, 
their  inclusion  appears  to  be., 
inappropriate. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d):  Sec.  131(b),  20  U.S.C.  2751(b); 
Sec.  132,  20  U.S.C.  2752;  20  U.S.C.  1401;  29 
U.S.C.  706) 

§  1 1 6a.  1 4 1  Provision  of  services  required 
by  law:  children  whose  primary  or  home 
language  is  other  than  English. 

(a)  General  rule.  An  LEA  may  not  use 
Title  I  funds  to  provide  services  that  the 
LEA  is  required  to  make  available 
under —  - 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4). 

(2)  The  regulations  governing  the 
administration  of  that  statute;  or 

(3)  A  court  order. 

(b)  Models  for  compliance.  The  SEA 
determines  that  the  LEA  does  not 
violate  the  requirements  of  paragraph 
(a)  of  this  section  if  the  LEA  uses  Title  I 
funds  to  provide  services  described  in 
paragraphs  (c)  or  (e)  of  this  section. 

(c)  Presumption  of  compliance.  The 
LEA  is  presumed  not  to  have  violated 
the  requirements  of  paragraph  (c)(1)  of 
this  section  under  either  of  the  following 
circumstances: 

(1)  The  LEA— 

(1)  Has  been  subject  to  a  court  order, 
or  has  entered  into  a  voluntary  plan  for 
compliance  specifying  its  obligations 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4);  and 

(ii)  Uses  Title  I  funds  to  provide  only 
services  other  than  those  it  is  required 
to  provide  under  this  court  order  or 
voluntary  plan  for  compliance. 

(2)  The  LEA  provides  Title  I  services 
with  all  of  the  following  characteristics: 

(i)  The  LEA  designs  its  Title  I  project 
to  address  special  needs  resulting  from 
educational  deprivation,  not  needs 
relating  solely  to  a  child’s  having  a 
particular  primary  or  home  language. 

(ii)  The  LEA  sets  overall  project 
objectives  that  do  not  distinguish 
between  participants  whose  primary  or 
home  language  is  other  than  English  and 
participants  whose  primary  or  home 
language  is  English. 
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(iii)  Through  the  use  of  uniform 
criteria,  the  LEA  selects  children  for 
participation  on  the  basis  of  educational 
deprivation,  not  on  the  basis  of  their 
primary  or  home  language. 

(iv)  The  LEA  provides  Title  I  services 
in  a  common  educational  setting  that 
includes  significant  numbers  of  children 
whose  primary  or  home  language  is 
English,  as  well  as'children,  if  any, 
whose  primary  or  home  language  is 
other  than  English. 

(v)  The  LEA  provides  Title  I  services 
taking  into  account  the  needs  and 
abilities  of  individual  participants  but 
without  distinguishing  generally 
between  children  whose  primary  or 
home  language  is  other  than  English  and 
children  whose  primary  or  home 
language  is  English,  with  respect  to  the 
intensity  of  instruction  provided. 

(d)  Example.  An  LEA  designs  a 
project  to  increase  by  two  grade  levels 
the  reading  proficiency  of  children  in 
grades  3  and  4  who  score  below  the  25th 
percentile  on  reading  achievement  tests. 
It  selects  200  participants,  120  of  whom 
have  Spanish  as  their  primary  or  home 
language  and  who  have  varying  degrees 
of  proficiency  in  English,  and  80  of 
whom  have  English  as  their  primary  or 
home  language.  The  proportion  within 
the  participant  group  of  children  with  a 
Spanish-language  background  is 
approximately  comparable  to  the 
proportion  of  similar  children  in  the 
LEA’s  Title  I  eligible  school  attendance 
areas.  The  LEA  provides  instruction  in  a 
common  educational  setting  that 
includes  children  of  both  language 
backgrounds  and  uses  a  bilingual 
education  teacher.  All  of  the  children 
receive  individualized  attention,  as 
needed,  to  assist  them  to  benefit  from 
the  instruction.  Since  the  LEA  has 
designed  its  project,  set  common 
objectives,  selected  participants,  and 
provided  instruction  at  a  comparable 
intensity  in  a  common  educational 
setting  including  children  with  Spanish 
and  English  language  backgrounds,  the 
SEA  presumes  that  the  LEA  has 
complied  with  the  requirements  of 
paragraph  (a)  of  this  section. 

(e)  Demonstration  of  compliance.  The 
LEA  may  demonstrate  that  it  has  not 
violated  the  requirements  of  paragraph 

(a)  of  this  section  under  either  of  the 
following  circumstances: 

(1)  The  LEA— 

(i)  Has,  within  the  previous  five  years, 
been  the  subject  of  a  review  for 
compliance  and  has  been  found  in 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d- 
2000d-4); 

(ii)  Demonstrates  that  it  continues  to 
use  non-Title  I  funds  to  provide  services 


provided  at  the  time  of  the  compliance 
review. 

(2)  The  LEA  provides  Title  I  services 
with  all  of  the  following  characteristics: 

(i)  The  services  have  those 
characteristics  described  in  paragraphs 
(c)(2)(i)  through  (iii)  of  this  section. 

(ii) (A)  The  services  are  provided  to 
participants  whose  primary  or  home 
language  is  other  than  English  in  a 
separate  educational  setting  that  does 
not  inlcude  participants  whose  primary 
or  home  language  is  English;  and 

(B)  The  LEA  justifies  the  use  of  a 
separate  educational  setting  in  order  to 
meet  project  objectives  effectively. 

(iii)  The  LEA— 

(A)  Provides  instruction  in  the 
separate  setting  at  an  intensity 
comparable  to  that  provided  to  other 
participants;  or 

(B)  Demonstrates  that  its  use  of  a 
different  intensity  of  instruction  is 
attributable  to  the  limited  number  of 
participants  for  whom  service  in  a 
separate  educational  setting  justified. 

(3)  The  LEA  provides  Title  I  services 
with  all  of  the  following  characteristics: 

(i)  The  services  have  those 
characteristics  described  in  paragraphs 
(c)(2)(i)  through  (iv)  of  this  section;  and 

(ii)  The  LEA  justifies  the  use  of  a 
different  intensity  of  instruction  in  order 
to  meet  project  objectives  effectively. 

(f)  Example.  An  LEA  designs  a  Title  I 
program,  sets  an  overall  project  goal  of 
bringing  to  grade  level  in  mathematics 
students  who  score  below  the  25th 
percentile  on  a  math  achievement  test, 
and  selects  among  the  participants  some 
who  are  monolingual  in  Spanish.  The 
LEA  serves  all  participants  in  a  single 
classroom.  In  order  to  ensure  that  the 
students  who  are  monolingual  in 
Spanish  will  have  an  equal  opportunity 
to  benefit  from  the  Title  I  project,  as 
required  under  §  116a.l32(a),  the  LEA 
provides  Title  I  services  using  a 
bilingual  teacher  or  aide.  In  addition,  the 
LEA  demonstrates  that  in  order  to  meet 
project  objectives  effectively,  it  is 
necessary  to  provide  the  monolingual 
Spanish  students  with  more  intensive 
instruction  within  the  classroom  to 
assist  them  to  overcotne  language- 
related  difficulties  in  mastering 
mathematical  concepts.  The  SEA 
therefore  concludes  that  the  LEA  has 
demonstrated  compliance  with  the 
requirements  of  paragraph  (e)(3)  of  this 
section. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d):  Sec.  131(b),  20  U.S.C.  2751(b); 
Sec.  132,  20  U.S.C.  2752;  42  U.S.C.  2000d- 
2000d— 4;  Lau  v.  Nichols.  414  U.S.  563  (1974)) 


§  1 1 6a.  1 42  Provision  of  services  required 
by  law:  Compensatory  education  or  other 
services  required  by  State  or  local  law. 

(a)  An  LEA  may  not  use  Title  I  funds 
to  provide  compensatory  education  or 
other  services  that  the  LEA  is  required 
to  make  available  under  State  or  local 
law. 

(b)  However,  the  LEA  may  use  Title  I 
funds  to  supplement  its  expenditures  for 
compensatory  education  or  other 
required  services  if  the  LEA  can 
demonstrate  that — without  the  use  of 
Title  I  funds — it  is  fully  meeting  its 
obligations  under  State  or  local  law. 

(c)  The  LEA  can  demonstrate  that  it  is 
fully  meeting  its  obligations  under  State 
law  if — 

(1)  Apppropriate  State  and  local 
officials  certify  to  the  SEA  that  the  LEA 
is  meeting  those  obligations;  and 

(2)  The  LEA  has  supporting 
documentation  available  for  review. 

(d)  The  LEA  can  demonstrate  that  it  is 
fully  meeting  its  obligations  under  local 
law  if — 

(1)  An  appropriate  local  official 
certifies  to  the  SEA  that  the  LEA  is 
meeting  those  obligations;  and 

(2)  The  LEA  has  supporting 
documentation  available  for  review. 

(e)  Example.  An  LEA  designs  a  Title  I 
project  to  provide  intensive  reading 
instruciton  to  children  who  have  failed 
to  pass  a  State  minimum  competency 
test.  State  law  requires  that  special 
compensatory  instruciton  be  provided  to 
those  children  as  part  of  a  program 
meeting  the  definition  of  special 
program  in  §  116a.ll8(b).  However,  the 
law  does  not  specify  the  level  or 
intensity  of  instruction.  The  SEA,  on  the 
advice  of  the  State  Attorney  General, 
certifies  that  LEAs  within  the  State  may 
satisfy  the  requirements  of  State  law  by 
providing  children  with  a  one-semester 
course  in  remedial  English  if  that  course 
meets  at  least  three  times  per  week  and 
has  a  pupil-teacher  ratio  comparable  to 
the  LEA’s  normal  pupil-teacher  ratio. 

The  LEA  certifies  that  this  type  of 
special  course  is  being  provided  for 
eligible  children.  The  LEA  may  therefore 
use  Title  I  funds  to  provide 
educationally  deprived  children  in  Title 
I  eligible  school  attendance  areas  with 
additional  class  periods  or  remedial 
reading  or  to  provide — to  children 
selected  for  participation  in  the  Title  I 
project — instruction  using  a  reduced 
pupil-teacher  ration. 

(Sec.  126(c),  20  U.S.C.  2736(c);  Sec.  126(d),  20 
U.S.C.  2736(d);  Sec.  131(b),  20  U.S.C.  2751(b); 
Sec.  132,  20  U.S.C.  2752) 

§  1 1 6a.  1 43  Coordination. 

(a)  An  LEA  may  take  into  account  and 
may  coordinate  State  and  local  special 
programs  with  projects  funded  under 
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Title  I  if  the  LEA  meets  all  of  the 
following  conditions: 

(1)  The  LEA  satisfies  the  requirements 
of — 

(1)  This  part,  including,  but  not  limited 
to— 

(A)  §§  116a.132-116a.143 
(requirements  that  Title  I  funds  be  used 
to  supplement,  not  supplant  funds  from 
State  and  local  sources);  and 

(B)  §|  116a.65  and  116a.71 
(requirements  related  to  the  skipping  of 
higher-ranked  school  attendance  areas 
and  schools  and  the  skipping  of  children 
determined  to  be  in  greatest  need  of 
special  assistance  but  receiving  services 
of  the  same  nature  and  scope  from  non- 
Federal  sources);  and 

(ii)  Other  applicable  Federal 
requirements,  such  as  the  requiremets  of 
Part  B  of  the  Education  of  the 
Handicapped  Act,  20  U.S.C.  1401,  as 
amended. 

(2) (i)  The  LEA  uses  objective  criteria, 
as  defined  in  paragraph  (a)(2)(ii)  of  this 
section,  to  determine,  in  each  of  the 
following  categories,  those  who  are 
eligible  and  those  who  are  selected  for 
assistance  under  the  special  State  or 
local  programs  referred  to  in 
§116a.l31(g): 

(A)  Children. 

(B)  Schools. 

(C)  Grade  spans. 

(D)  School  attendance  areas. 

(ii)  Objective  criteria  include  any  one 
or  combination  of  the  following: 

(A)  Direct  indicators  of  educational 
need. 

(B)  Indirect  indicators  of  educational 
need. 

(C)  Level  of  poverty. 

(3)  The  LEA  ensures  that 
educationally  deprived  children  who 
satisfy  the  objective  criteria  described 
in  paragraph  (a)(2)(ii)  of  this  section 
receive  assistance  under  either  Title  I  or 
under  the  special  State  or  local  program 
before  any  child  who  does  not  satisfy 
those  objective  criteria  receives  that 
type  of  assistance. 

(b)  Example.  Under  State  law  special 
funds  are  provided  for  the  compensatory 
education  of  children  from  kindergarten 
through  grade  6  who  rank  in  the  first 
quartile  in  reading  achievement.  The 
LEA  desires  to  provide  children  eligible 
for  assistance  under  this  program  with 
special  reading  instruction  that  costs 
$300  per  participant.  The  LEA  has  four 
school  attendance  areas,  two  of  which 
are  eligible  for  Title  I  assistance,  and 
two  of  which  are  not.  Using  the 
objective  criteria  specified  by  State  law 
(reading  achievement  in  the  first 
quartile),  the  LEA  determines  that  200 
children  in  each  of  the  areas  eligible  for 
Title  I  and  50  children  in  each  of  the 
areas  not  eligible  for  Title  I  are  eligible 


for  services  under  the  special  State 
program.  The  LEA  is  allocated  $75,000  in 
State  funds  under  the  special  State 
compensatory  education  program.  Since 
80  percent  of  the  children  eligible  for 
services  under  the  special  State  program 
(400  of  the  500  total)  are  in  areas  that 
are  eligible  for  Title  I  and  20  percent 
(100  of  the  500  total)  are  in  areas  that 
are  not  eligible  for  Title  I,  the  LEA 
distributes  $60,000  (that  is,  80  percent  of 
$75,000)  for  use  in  areas  that  are  eligible 
for  Title  I.  The  $60,000  in  State  funds 
allocated  to  provide  compensatory 
education  services  to  children  in  the 
Title  I  eligible  school  attendance  areas 
under  the  special  State  program  is 
sufficient  to  allow  200  of  the  400  eligible 
children  to  participate.  These  State 
funds  may  be  distributed  in  several 
ways: 

(1)  For  example,  they  may  be  used  to 
provide  services  to  100  children  in  each 
Title  I  eligible  school  attendance  area, 
with  Title  I  funds  used  to  provide 
comparable  services  to  the  additional 
100  children  in  each  area. 

(2)  Alternately,  for  example,  they  may 
be  used  to  provide  services  to  the  200 
eligible  children  in  one  of  the  Title  I 
eligible  school  attendance  areas,  with 
Title  I  funds  used  to  provide  comparable 
services  to  the  200  eligible  children  in 
the  other  Title  I  eligible  area. 

(3)  In  each  case,  the  children  in  the 
school  attendance  area  served  using 
State  funds  must  receive  services  of  the 
same  nature  and  scope  as  the  services 
provided  under  Title  I. 

(4)  In  no  case,  however,  may  the  LEA 
use  title  I  funds  to  pay  for  this  special 
program  of  reading  instruction  for 
children  in  school  attendance  areas  not 
eligible  for  Title  I. 

(Sec.  128(d),  20  U.S.C.  2735(d)) 

§§  116a.144-116a.149  [Reserved] 

Subpart  I— Parental  Involvement 

§  1 16a.  150  Purpose  of  advisory  councils. 

The  purpose  of  the  advisory  councils 
that  LEAs  are  required  to  establish 
under  this  subpart  is  to  encourage  the 
involvement  of  parents  in  the  planning, 
implementation,  and  evaluation  of 
projects  operated  by  the  LEAs. 

(Sec.  125,  20  U.S.C.  2753) 

§  1 16a.  151  Advisory  councils  that  LEAs 
shall  establish. 

An  LEA  that  receives  Title  I 
assistance — 

(a)  Shall  establish,  under  the 
requirements  in  §§  116a,152-116a.l54,  a 
district  advisory  council  for  the  entire 
school  district  of  the  LEA;  and 


(b)  Except  as  provided  in 
§  116a.l55(c),  shall  establish,  under  the 
requirements  of  §§  116a.155-116a.158 — 

(1)  A  project  area  advisory  council  for 
each  school  attendance  area  that  is 
selected  as  a  project  area  under 

§  116a.61  and  §  §  116a.63-116a.65;  and 

(2)  A  project  school  advisory  council 
for  each  school  that  is  selected  as  a 
project  school  under  §§  116a.62-116a.65. 

(Sec.  125,  20  U.S.C.  2735) 

§  1 1 6a.  1 52  Composition  of  membership 
on  district  advisory  councils. 

A  district  advisory  council  must — 

(a)  Have  a  majority  of  members  who 
are  parents  of  children  to  be  served  by 
the  project,  including — 

(1)  Parents  of  children  who  have  been 
selected,  under  §  §  116a.70-116a.71  and 
§  116a. 103,  to  participate  in  the  Title  I 
project  during  the  current  project  year; 
and 

(2)  Parents  of  children  who  were  not 
selected  to  participate  in  the  Title  I 
project  during  the  current  year,  but  who 
have  been  selected  to  participate  in  the 
Title  I  project  during  the  next  project 
year; 

(b)  Include  at  least  two  members — 
who  may  be  any  individuals  that  meet 
the  requirements  in  paragraph  (c)  of  this 
section — who  represent — 

(1)  Children  who  were  identified, 
under  §  §  116a.70-116a.71  and 

§  116a.l02,  as  eligible  to  receive  Title  I 
services  during  the  current  project  year, 
but  who  were  not  selected,  under 
§§  116a.70-116a.71  and  §  116a.l03,  to 
participate  in  the  current  Title  I  project; 
and 

(2)  Children  in  school  attendance 
areas  and  schools  that,  under 

§§  116a.51-116a.52,  would  be  eligible  to 
receive  Title  I  assistance  during  the 
current  project  year,  but  that  were  not 
selected,  under  §  5  116a.60-116a.65,  to 
receive  that  assistance;  and 

(c)  Include  any  additional  members, 
elected  under  the  procedures  in 

§  §  116a.153-116a.154,  who  are — 

(1)  Residents  of  the  LEA;  or 

(2)  Teachers  in  the  LEA’s  project 
schools  or  schools  serving  project  areas, 
but  not  necessarily  residing  in  the  LEA’s 
district. 

(Sec.  125(a),  20  U.S.C.  2735(a)) 

§  1 1 6a.  1 53  Models  for  electing  district 
advisory  councils. 

(a)  After  consulting  with  the  current 
district  advisory  council,  an  LEA  shall 
select  one  of  the  following  models  for 
electing  members  of  the  district  advisory 
council: 

(1)  Election  by  parents  of  children  in 
project  areas  and  project  schools, 
including — 
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(1)  Parents  of  children  in  project  areas 
who  attend  private  schools;  and 

(ii)  Parents  of  preschool  children,  if 
the  project  provides  preschool  services. 

(2)  Election  by  members  of  the  project 
area  advisory  councils  and  project 
school  advisory  councils  elected  under 
§  116a.l57. 

(b)(1)  In  addition  to  the  members 
elected  under  one  of  the  methods  in 
paragraph  (a)  of  this  section,  the  LEA 
shall  provide  for  the  election  of  at  least 
two  representatives  of  the  children 
referred  to  in  §  116a. 152(b). 

(2)  Except  for  the  provision  in 
paragraph  (b)(2)(iii)  of  this  section,  the 
representatives  referred  to  in  paragraph 
(b)(1)  of  this  section  must  be  elected 
by— 

(i)  Parents  of  children  who  were 
identified  as  eligible  to  receive  Title  I 
services,  but  who  were  not  selected  to 
participate  in  a  Title  I  project;  and 

(ii)  Parents  of  children  in  school 
attendance  areas  and  schools  that  were 
identified  as  eligible  to  receive  title  I 
assistance,  but  that  were  not  selected  to 
receive  that  assistance. 

(iii)  If  it  is  not  feasible  for  the  parents 
referred  to  in  paragraph  (b)(2)(i)  of  this 
section  to  participate  in  the  election,  the 
representatives  referred  to  in  paragraph 
(b)(1)  of  this  section  may  be  elected 
solely  by  the  parents  referred  to  in 
paragraph  (b)(2)(ii)  of  this  section. 

§  11 6a.  154  Procedures  for  electing  district 
advisory  councils. 

(a)  Notice  of  procedures.  The  LEA 
shall — 

(1)  Establish  election  procedures;  and 

(2)  Provide  appropriate  and  timely 
notice  of  these  procedures  to — 

(i)  Members  of  all  of  the  LEA's 
advisory  councils; 

(ii)  Parents  of  children  in  project  areas 
and  project  schools; 

(iii)  Parents  of  eligible-but-not 
participating  children  and  of  children  in 
eligible-but-not-participating  school 
attendance  areas  and  schools;  and 

(iv)  The  general  public. 

(b)  List  of  candidates.  (1)  Except  for 
the  provisions  in  paragraph  (b)(2)  of  this 
section,  the  LEA  shall  provide  the 
electorate — those  persons  who  will  elect 
the  members  of  the  district  advisory 
council  according  to  one  of  the  models 
in  §  116a. 153(a) — with  a  list  of 
candidates  that  identifies  each 
candidate  as — 

(i)  A  parent  of  a  child  to  be  served  by 
the  project,  if  the  parent  has  consented 
to  be  identified  in  that  manner; 

(ii)  A  teacher  in  a  project  school  or  a 
school  serving  a  project  area;  or 

(iii)  A  resident  of  the  school  district  of 
the  LEA  who  is  seeking  membership  on 
the  district  advisory  council,  but  who 


does  not  qualify  under  paragraphs  (b)(1) 
(i)  or  (ii)  of  this  section. 

(2)  The  LEA  shall  provide  the  parents 
referred  to  in  §  116a. 153(b)(2)  (i)  and  (ii) 
with  a  list  of  candidates  who  are 
seeking  election  as  representatives  of 
the  children  referred  to  in  §  116a.l52(b). 

(c)  Procedures  to  ensure  required 
membership  on  the  district  advisory 
council.  The  LEA  shall  establish 
procedures  to  ensure  that — 

(1)  A  majority  of  the  candidates 
referred  to  in  paragraph  (b)(1)  of  this 
section  who  have  been  elected  to  serve 
on  the  district  advisory  council  are 
parents  of  children  to  be  served,  as 
required  in  §  116a. 152(a);  and 

(2)  At  least  two  representatives  from 
the  candidates  referred  to  in  paragraph 
(b)(2)  of  this  section  are  elected  to  serve 
on  the  district  advisory  council,  as 
required  in  §  116a.l52(b). 

(d)  Election  of  district  advisory 
council  members  in  a  district  with  a 
single  school  attendance  area.  An  LEA 
with  only  one  school  attendance  area 
may,  without  regard  to  the  number  of 
schools  serving  that  area,  have  one 
project  area  advisory  council  that  is  also 
its  district  advisory  council. 

(Sec.  125(a),  20  U.S.C.  2735(a)) 

§  116a.  155  Required  project  area  advisory 
councils  and  project  school  advisory 
councils. 

(a)  General  rule.  An  LEA  that  receives 
Title  I  assistance  shall  establish  project 
area  advisory  councils  and  project 
school  advisory  councils  as  required  in 

§  116a.l51(b). 

(b)  Special  application  to  private 
school  children.  An  LEA  that  has 
skipped  an  eligible  school  attendance 
area  under  §  116a. 65,  because  that  area 
is  receiving  services  of  the  same  nature 
and  scope  from  non-Federal  sources  as 
would  otherwise  be  provided  with  Title 
1  funds,  shall  establish  a  project  area 
advisory  council  for  that  school 
attendance  area  if  there  are  private 
school  children  residing  in  the  area  who 
are  receiving  Title  I  services. 

(c)  Exception.  An  LEA  is  not  required 
to  establish  an  advisory  council  for  any 
project  area  or  project  school  in  which — 

(1)  Not  more  than  one  full-time 
equivalent  staff  member  is  paid  with 
Title  I  funds;  and 

(2)  Not  more  than  40  students  receive 
Title  I  services. 

(Sec.  125(a).  20  U.S.C.  2735(a)) 

§  1 16a.  156  Membership  of  project  area 
advisory  councils  and  project  school 
advisory  councils. 

(a)  Composition.  Each  project  area 
advisory  council  and  project  school 
advisory  council  must — 


(1)  Have  a  majority  of  members  who 
are  parents  of  children  to  be  served,  as 
described  in  §  116a.l52(a);  and 

(2)  Include  any  additional  members 
elected  by  the  parents  of  children  in  the 
project  area  or  project  school  under  the 
procedures  in  §  116a.l57. 

(b)  Eligibility  of  teachers.  Any  teacher 
in  a  project  school  or  school  serving  a 
project  area  in  the  LEA’s  district  may, 
without  regard  to  place  of  residence,  be 
elected  to  serve  as  a  member  of  a 
project  area  advisory  council  or  project 
school  advisory  council  for  that  area  or 
school. 

(c)  Requirements  if  75  or  more 
children  are  served.  If  a  project  serves 
75  or  more  children  in  a  project  area  or 
project  school,  the  advisory  council  for 
that  area  or  school  must  be  composed  of 
at  least  eight  members  who  shall — 

(1)  Serve  for  two-year  terms,  after 
which  they  may  be  reelected; 

(2)  Elect  officers  from  among  their 
membership; 

(3)  Determine  a  meeting  schedule  that 
provides  for  a  sufficient  number  of 
meetings  per  year  to  enable  the  council 
to  be  involved  effectively  in  the  design 
and  implementation  of  the  project;  and 

(4)  Determine  the  locations  for  council 
meetings. 

(Sec.  125(a),  20  U.S.C.  2735(a)) 

§  1 16a.  157  Procedures  for  electing 
project  area  advisory  councils  and  project 
school  advisory  councils. 

In  consultation  with  its  district 
advisory  council,  an  LEA  shall  establish 
procedures  for  the  election  of  project 
area  advisory  councils  and  project 
school  advisory  councils,  including 
procedures  for — 

(a) (1)  Identifying  the  parents  of — 

(1)  Children  attending  a  project  school; 

(ii)  Children  attending  a  school 
serving  a  project  area;  and 

(iii)  Children  who  would  attend  a 
school  described  in  paragraphs  (a)(l)(i) 
or  (ii)  of  this  section  if  they  were  not 
attending  a  private  school;  and 

(2)  Notifying  these  parents  of— 

(i)  Their  opportunity  to  participate  in 
the  election;  and 

(ii)  The  date,  time,  and  place  of  the 
election; 

(b)  Notifying  the  general  public  in 
each  project  area  of  the  date,  time, 
method,  and  place  of  the  election; 

(c)  Providing  the  parents  identified  in 
paragraph  (a)  of  this  section  with  the 
names  of  the  persons  who  desire  to  be 
candidates,  and  identifying  each 
candidate  as — 

(1)  A  parent  of  a  child  to  be  served  by 
the  project,  if  the  parent  has  consented 
to  be  identified  in  that  manner; 

(2)  A  teacher  in  a  project  school  or  a 
school  serving  a  project  area;  or 
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(3)  A  resident  of  the  school  district  of 
the  LEA  who  does  not  qualify  under 
paragraphs  (c)(1)  or  (2)  of  this  section; 
and 

(d)  Making  the  names  of  all  members 
of  the  project  area  advisory  councils 
and  project  school  advisory  councils 
available  to  the  general  public  on 
request  and  through  appropriate  notices. 
(Sec.  125(a),  20  U.S.C.  2735(a)) 

§  1 16a.158  An  LEA  may  not  impose 
additional  restrictions  on  the  rights  of 
parents  to  elect  advisory  council  members. 

(a) (1)  The  responsibility  of  an  LEA  to 
establish  advisory  councils  does  not 
authorize  it  to  limit  the  freedom  of 
elegible  parents  to  elect  advisory 
council  members,  except  to  ensure  that 
the  requirements  in  §§  116a.l50- 
116a.l57  are  met. 

(2)  The  LEA  may  not  impose  any  other 
restrictions  on  the  rights  of  eligible 
parents  to  elect  members  of  advisory 
councils. 

(b)  For  example,  the  LEA  is  not 
authorized  to — 

(1)  Restrict  the  number  of  terms 
individual  parents  may  serve; 

(2)  Prevent  a  husband  and  wife  from 
serving  at  the  same  time  on  the  same 
advisory  council;  or 

(3)  Prevent  school  employees  who  are 
otherwise  qualified  from  being  elected. 

(c)  The  LEA  may  not  restrict  advisory 
council  members  in  their  choice  of 
individuals  to  serve  as  officers  of  their 
councils. 

(Sec.  125,  20  U.S.C.  2735) 

§  1 1 6a.  1 59  Responsibilities  of  advisory 
councils. 

(a)  General  responsibilities.  An  LEA 
shall  give  each  of  the  advisory  councils 
established  under  §  116a.l51 
responsibility  for  advising  the  LEA  in 
planning,  implementing,  and  evaluating 
the  project. 

(b)  Alternative  ranking  based  on 
educational  deprivation.  If  the  LEA 
desires  to  use  the  alternative  ranking 
procedures  in  §  116a.63,  it  must  obtain 
the  prior  consent  of  its  district  advisory 
council. 

(c)  Schoolwide  projects.  If  the  LEA 
desires  to  seek  SEA  approval  of  a  plan 
for  a  schoolyvide  project  under  §  116a.73, 
the  project  area  advisory  council  for  the 
school  attendance  area  served  by  the 
school  must  first  approve  the  plan. 

(Sec.  122,  20  U.S.C.  2732;  Sec.  125(b),  20  U.S.C. 
2735(b);  Sec.  133,  20  U.S.C.  2753) 

§  1 1 6a.  1 60  Information  that  an  LEA  shall 
provide  to  advisory  councils. 

(a)  Basic  requirement.  An  LEA  shall 
‘  provide,  without  charge,  to  each 
advisory  council  and  to  each  member  of 


an  advisory  council  who  requests  a 
copy — 

(1)  The  Title  I  statute; 

(2)  Any  Title  I  regulations,  interpretive 
rules,  and  guidelines;  and 

(3)  Any  State  regulations  and 
guidelines  that  apply  to  Title  I  projects. 

(b)  Auditing,  monitoring,  and 
evaluation  reports.  The  SEA  shall 
provide  to  each  LEA’s  district  advisory 
council,  a  copy  of  any  report  resulting 
from  State  or  Federal  auditing, 
monitoring,  or  evaluation  activities 
concerning  the  Title  I  project  in  that 
LEA. 

(Sec.  125(c),  20  U.S.C.  2735(c)) 

§  1 16a.161  Training  for  members  of 
advisory  councils. 

(a)  Basic  requirement.  An  LEA  shall 
develop,  for  training  members  of  each 
advisory  council,  a  program  that — 

(1)  Is  planned  in  consultation  with  the 
members  of  the  advisory  councils; 

(2)  Provides  each  member  of  the 
advisory  councils  with  appropriate 
training  materials;  and 

(3)  Permits  the  use  of  Title  I  funds  for 
expenses  of  the  training  program. 

(b)  Training  that  involves  travel.  The 
LEA  shall  provide  training  for  advisory 
council  members  at  convenient 
locations  within  the  LEA.  However,  if  it 
is  cost  effective,  one  or  more  LEA  may 
provide  training  at  a  location  outside 
those  LEAs  in  conjunction  with  another 
LEA  that  is  receiving  Title  I  assistance. 

(c)  Regional  or  national  conferences. 

(1)  The  LEA  may  not  include  attendance 
at  a  regional  or  national  conference  as 
part  of  its  training  program  for  advisory 
council  members,  unless — 

(1)  The  Secretary  determines  in 
advance  that  attendance  at  the 
conference  will  provide  unique  and 
valuable  experiences;  and 

(ii)  The  SEA  determines  in  advance 
that  the  conference  is  relevant  to  the 
LEA's  project  and  to  the  functions  of 
each  advisory  council  member  who  will 
attend  the  conference. 

(2)  The  LEA  shall  limit  the  number  of 
advisory  council  members  attending  a 
regional  or  national  conference  at  Title  I 
expense  to  the  mimimum  number  of 
council  members  required  to 
communicate  effectively  to  other 
members  the  information  presented  at 
the  conference. 

(d)  Workshops  on  parental 
involvement.  (1)  For  each  fiscal  year  for 
which  Title  I  payments  are  made  to  the 
SEA  and  funds  are  appropriated  under 
section  125(g)  (Authorization  of 
appropriations)  of  Title  I,  the  Secretary 
sponsors,  in  the  several  regions  of  the 
United  States,  workshops  that  are 
designed  to — 


(1)  Assist  LEAs  to  work  with  and 
provide  training  to  advisory  councils; 
and 

(ii)  Promote  parental  involvement  in 
the  Title  I  projects. 

(2)  These  workshops  are  planned  and 
conducted  in  consultation  with  members 
of  advisory  councils  in  the  region  served 
by  each  workshop. 

(Sec.  125,  20  U.S.C.  2735) 

§  1 1 6a.  1 62  Allowable  expenditures  for 
advisory  councils. 

(a)  The  general  standards  governing 
the  allowability  of  expenditures  under 
Title  I  projects  are  contained  in 

§§  116.70-116.81. 

(b)  In  addition  to  meeting  the 
standards  in  §  §  116.70-116.81,  an  LEA 
may  not  pay  or  reimburse  any 
expenditures  relating  to  advisory 
councils  unless  those  expenditures  are — 

(1)  Authorized  in  advance  by  the  LEA; 

(2)  Within  the  scope  of  the  LEA’s 
approved  Title  I  project  application;  and 

(3)  In  compliance  with  the  specific  ( 
standards  in  paragraph  (c)  of  this 
section. 

(c)  The  LEA  shall  comply  with  the 
following  specific  standards  that  apply 
to  the  use  of  Title  I  funds  for 
expenditures  related  to  advisory 
councils: 

(1)  Advisory  council  elections.  The 
LEA  may  use  Title  I  funds  to  pay  for 
costs  directly  associated  with  advisory 
council  elections. 

(2)  Memberships  in  national 
organizations.  The  LEA  may  not  use 
Title  I  funds  to  pay  for  the  individual 
membership  of  an  advisory  council 
member  in  any  organization  or  group. 

(3)  Registration  fees.  The  LEA  may 
use  Title  I  funds  to  pay  registration  fees 
for  advisory  council  members  at 
approved  training  conferences. 

(4)  Travel.  The  LEA  may  use  Title  I 
funds  to  pay  the  actual  cost  of  travel — 
that  is,  transportation,  food,  lodging,  and 
related  expenses — incurred  by  advisory 
council  members  in  connection  with  an 
approved  Title  I  activity  that  is  within 
the  scope  of  the  LEA’s  approved  project. 
However,  the  LEA  may  not  use  Title  I 
funds  for  additional  payments  on  a  per 
diem  basis. 

(5)  Salary  for  time  away  from  job.  The 
LEA  may  not  use  title  I  funds  to 
reimburse  an  advisory  council  member 
for  salary  lost  because  that  member 
misses  work  to  attend  meetings,  training 
sessions,  or  any  other  Title  I  related 
activity. 

(6)  Expenses  related  to  attendance  at 
meetings.  The  LEA  may  use  Title  I  funds 
to  pay  expenses  related  to  attendance 
by  advisory  council  members  at 
advisory  council  meetings.  Examples  of 
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these  expenses  include  babysitting, 
transportation,  and  copying  of  minutes. 
(Sec.  125,  20  U.S.C.  2735) 

§§  116a.163-116a.169  [Reserved! 

Subpart  J— Evaluations  by  Local 
Educational  Agencies 

Note. — The  regulatory  provisions  for 
evaluation  of  Title  1  projects  operated  by 
LEAs  (§§  116a.170-116a.177)  were  published 
as  final  regulations  on  October  12, 1979  (44 
F.R.  59152-59).  Because  these  provisions  are 
presently  in  effect,  further  comments  are  not 
being  sought  on  them  and  will  not  be 
considered.  They  are  included  there  as  a 
convenience  to  the  public. 

§  1 16a.  170  General  evaluation 
requirements. 

To  meet  its  Title  I  evaluation 
responsibilities,  an  LEA  shall  comply 
with — 

(a)  The  evaluation  provisions  in  45 
CFR  116.130;  and 

(b)  The  requirements  in  §§116a.l71- 
116a.l77. 

(Sec.  124(g),  20  U.S.C.  2734(g);  Sec.  183,  20 
U.S.C.  2833) 

§  .1 1 6a.  1 7 1  Standards  for  evaluation  by  an 
LEA 

An  LEA  shall  explain  in  its 
application  how  its  Title  I  evaluation 
procedures  are  consistent  with  the 
following  technical  standards.  The  SEA 
shall  use  these  same  standards  to 
determine  the  adequacy  of  the  LEAs 
procedures. 

(a)  Representativeness  of  evaluation 
findings.  The  evaluation  results  are 
computed  so  that  the  conclusions  apply 
to  the  persons  or  schools  served  by  the 
Title  I  project.  This  may  be 
accomplished  by  including  in  the 
evaluation  either  all  or  a  representative 
sample  of  the  persons  or  schools  served 
by  the  project. 

(b)  Reliability  and  validity  of 
evaluation  instruments  and  procedures. 
The  proposed  evaluation  instruments — 

(1)  Consistently  and  accurately 
measure  the  objectives  of  the  project; 
and 

(2)  Are  appropriate,  considering 
factors  such  as  the  age  or  background  of 
the  persons  served  by  the  project. 

(c)  Evaluation  procedures  that 
minimize  error.  The  proposed 
evaluation  procedures  mininmize  error 
by  including — 

(1)  Proper  administration  of  the 
evaluation  instruments; 

(2)  Accurate  scoring  and  transcription 
of  data;  and 

(3)  Use  of  analysis  procedures  whose 
assumptions  are  appropriate  for  the 
data. 

(d)  Valid  assessment  of  achievement 
gains  in  reading,  language  arts,  and 


mathematics.  In  assessing  the 
effectiveness  of  regular  school  year  Title 
I  reading,  language  arts,  and 
mathematics  projects  in  grades  2 
through  12,  the  proposed  evaluation 
procedures  yield  a  valid  measure  of  (1) 
the  Title  I  children's  performance  after 
receiving  Title  I  services  compared  to  (2) 
an  estimate  of  what  their  performance 
would  have  been  in  the  absence  of  Title 
I  services. 

(e)  As  use  in  §§  116a. 172-116a. 174  and 
§  116a. 176,  a  language  arts  project  does 
not  include  a  project  designed  to  teach 
English  to  non-English-speaking 
children. 

(Sec.  124(g),  20  U.S.C.  2734(g);  Sec.  183.  20 
U.S.C.  2833) 

§  1 16a.  1 72  Use  of  models  by  an  LEA. 

An  LEA  shall  use  one  of  the  models  in 
§  116a.l73 — or  an  approved  alternative  * 
(see  §  116a.l74) — in  the  evaluation  of 
each  regular  school  year  Title  I  project 
that  provides  instructional  services  in 
reading,  language  arts,  or  mathematics 
in  grades  2  through  12. 

(a)  The  models  require  that  the  LEA 
administer  a  test — 

(1)  Before  or  at  the  beginning  of 
services  for  the  project  period  (pre-test); 
and 

(2)  After  or  at  the  end  of  the  project 
period  (post-test). 

(b)  The  models  compare  the  post-test 
scores  of  Title  I  children  to  an  estimate 
of  what  their  post-test  scores  would 
have  been  if  they  had  not  received  Title 
I  services  (“expected  performance”). 

(c)  Each  model  provides  a  different 
method  for  estimating  expected 
performance  using  the  scores  of  children 
not  receiving  Title  I  services  who  are 
tested  at  the  same  time  of  year. 

(d)  With  any  of  the  three  models,  the 
LEA  may  use  a  test  with  or  without 
national  norms. 

(Sec.  124(g),  20  U.S.C.  2734(g):  Sec.  183.  20 
U.S.C.  2833) 

§  116a.  173  Model  requirements. 

(a)  Norm-Referenced  Model.  An  Lea 
using  the  Norm-Referenced  Model 
shall — 

(1)  Administer  a  pre-  and  post-test  to 
Title  I  children;  and 

(2)  Estimate  expected  performance 
using  the  performance  of  children  in  a 
norm  sample  developed — 

(i)  Locally;  ^ 

(ii)  By  the  SEA;  or 

(iii)  By  a  test  publisher. 

(b)  Comparison  Group  Model.  An 
LEA  using  the  Comparison  Group  Model 
shall — 

(1)  Identify  a  comparison  group  of 
educationally  deprived  children  who — 

(i)  Are  similar  to  Title  I  children  with 
respect  to  educationally  relevant  factors 


(such  as  age,  socio-economic  status,  and 
previous  achievement);  and 

(ii)  Are  not  receiving  Title  I  or  similar 
compensatory  education  services; 

(2)  Administer  a  pre-  and  post-test  to 
both  the  Title  I  children  and  the  children 
in  the  comparison  group;  and 

(3)  Estimate  expected  performance 
for  the  Title  I  children  by  using  the  test 
scores  of  the  children  in  the  comparison 
group. 

(c)  Regression  Model.  An  LEA  using 
the  Regression  Model  shall — 

(1)  Administer  a  pre-test  to  a  group  of 
children  in  Title  I  eligible  schools  at 
grade  levels  to  be  served  by  Title  I.  In 
the  Regression  Model  only,  the  pre-test 
may  consist  of  a  test,  teacher  judgment 
of  student  performance,  or  a  composite 
of  these; 

(2)  Establish  a  cutoff  score  and 
provide  Title  I  services  to  those  children 
scoring  below  the  cutoff.  Children 
scoring  above  the  cutoff  are  the 
comparison  group  for  the  evaluation; 
and 

(3)  Administer  a  post-test  to  both 
groups  and  estimate  expected 
performance  using  the  pre-  and  post-test 
scores  for  the  comparison  group. 

(Sec.  124(g).  20  U.S.C.  2734(g):  Sec.  183,  20 
U.S.C.  2833) 

§  116a.  174  Alternative  models. 

(a)  An  LEA  may  use  an  alternative  to 
one  of  the  three  models  in  §  116a. 173  for 
the  evaluation  of  regular  school  year 
reading,  language  arts,  or  mathematics 
projects  in  grades  2  through  12.  An 
alternative  model  would  provide  a 
method  for  estimating  expected 
performance  that  differs  from  methods 
provided  by  the  three  models. 

(b)  The  use  of  an  alternative  model 
must  be  approved  first  by  the  SEA  and 
then  by  the  Secretary. 

(c)  To  be  approved,  an  alternative 
model  must  yield  a  valid  measure  of — 

(1)  The  Title  I  children’s  performance 
in  reading,  language  arts,  or 
mathematics; 

(2)  Their  expected  performance;  and 

(3)  The  results  of  the  Title  I  project 
expressed  in  the  common  reporting 
scale  established  by  the  Secretary  for 
SEA  reporting. 

(d)  The  request  for  using  an 
alternative  model  may  be  submitted  to 
the  Secretary  by  the  LEA  or  the  SEA 
acting  at  the  request  of  one  or  more 
LEAs. 

(e)  The  request  must  indicate  how  the 
alternative  model  meets  the  three 
requirements  in  paragraph  (c)  of  this 
section. 

(f)  The  Secretary  responds  to  the 
request  in  writing  within  30  days. 

(Sec.  124(g),  20  U.S.C.  2734(g);  Sec.  183,  20 
U.S.C.  2833) 
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§  1 16a.  175  Frequency  of  LEA  evaluations. 

(a) (1)  An  LEA  shall  evaluate  the 
effectiveness  of  its  Title  I  projects  at 
least  once  every  three  years  in 
accordance  with  a  schedule  established 
by  the  Secretary. 

(2)  This  evaluation  must  include  an 
assessment  of  achievement  gains  of 
Title  I  children  compared  to  an  estimate 
of  their  expected  performance  in  the 
absence  of  Title  I  services. 

(3)  The  LEA  shall  measure  the 
achievement  gains  over  a  period  of 
approximately  either  nine  or  twelve 
months.  (Examples  of  appropriate 
testing  intervals  include  fall-to-fall 
testing,  fall-to-spring  testing,  and  spring- 
to-spring  testing.) 

(b)  At  least  once  during  the  three- 
year  period,  the  LEA  shall  collect 
additional  information  needed  to 
determine  whether  the  achievement 
gains  measured  over  nine  or  twelve 
months  are  sustained  over  a  longer 
period  of  time.  (Examples  of  appropriate 
testing  cycles  for  this  long-term 
evaluation  include  fall-spring-fall 
testing,  fall-fall-fall  testing,  and  spring¬ 
spring-spring  testing.) 

(Sec.  124(g),  20  U.S.C.  2734(g)) 

§  1 1 6a.  1 76  Reports  of  evaluation  results. 

(a)  LEA  reporting.  (l)(i)  An  LEA  shall 
report  to  its  SEA  the  results  of  its 
evaluations  conducted  in  accordance 
with  the  schedule  established  by  the 
Secretary. 

(ii)(A)  In  reporting  the  results  of 
measurements  of  educational 
achievement  in  regular  school  year 
projects  in  reading,  language  arts,  or 
mathematics  in  grades  2  through  12,  the 
LEA  shall  use  the  common  reporting 
scale  established  by  the  Secretary 
unless  the  SEA  approves  some  other 
form  of  local  reporting. 

(B)  If  the  SEA  approves  another  form 
of  reporting,  the  LEA  shall  include 
sufficient  information  to  enable  the  SEA 
to  convert  the  achievement  results  to  the 
common  scale. 

(2)  Unless  requested  by  the  SEA,  the 
LEA  is  not  required  to  include  in  its 
evaluation  report  the  results  of  the  long¬ 
term  evaluations  required  by 

§  116a.l75(b). 

(3) (i)  The  LEA  shall  retain  all  of  the 
data  used  to  develop  its  report  to  the 
SEA  for  a  period  of  five  years  from  the 
date  of  the  report  or  until  any  pending 
Federal  audit  has  been  resolved. 

(ii)  The  data  to  be  retained  must 
include — 

(A)  A  record  of  all  individual  scores, 
with  an  identifying  code  so  that  pre-  and 
post-test  scores  can  be  matched,  in 
regular  school  year  projects  in  reading, 
language  arts,  or  mathematics  in  grades 
2  through  12;  and 
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(B)  The  name,  form,  level,  and  date  of 
publication  of  any  tests  administered. 

(b)  SEA  reporting — (1)  Sampling  plan. 
An  SEA  shall  submit,  for  the  approval  of 
the  Secretary,  a  proposed  sampling  plan 
designed  to  ensure  that  evaluations  are 
conducted  in  a  representative  sample  of 
its  LEAs  in  any  school  year.  The 
proposed  plan  shall  be  developed 
according  to  the  schedule  and  criteria 
specified  by  the  Secretary. 

(2)  Annual  performance  report.  To 
provide  nationwide  information  about 
the  recipients  of  Title  I  services  and  the 
types  of  services  delivered,  the  SEA 
shall  provide  in  its  annual  performance 
report — for  all  or  a  representative 
sample  of  LEAs — the  following 
information  for  all  regular  and  summer 
projects  of  those  LEAs  included  in  the 
report: 

(i)  The  number  of  participants,  by  type 
of  services  received. 

(ii)  The  number  of  participants,  by 
grade,  who  attend  public  schools. 

(iii)  The  number  of  participants,  by 
grade,  who  attend  nonpublic  schools. 

(iv)  Other  information  requested  by 
the  Secretary.  This  may  include,  for 
example,  information  about  advisory 
councils  and  teacher  training. 

(3)  Biennial  evaluation  report.  The 
SEA  biennial  evaluation  report  (required 
by  45  CFR  116.160(a))  shall  contain 
information  about  projects  conducted 
since  the  last  report.  To  provide 
nationwide  information  about  the 
effectiveness  of  regular  school  year 
projects  offering  instructional  services  in 
reading,  language  arts,  or  mathematics 
in  grades  2  through  12,  the  SEA  shall 
include  the  following  information  for  all 
or  a  representative  sample  of  LEAs: 

(i)  A  statewide  average,  by  grade 
level  of  achievement  gains  resulting 
from  Title  I  participation,  expressed  in 
the  common  reporting  scales  established 
by  the  Secretary. 

(ii)  For  a  sample  of  grade  levels, 
information  by  grade  level  relating 
levels  of  achievement  gain  to — 

(A)  The  number  of  hours  of  project 
exposure; 

(B)  The  pupil-per-instructor  ratio;  and 

(C)  Project  enrollment. 

(iii)  If  applicable,  the  number  of 
projects  excluded  because  of  erroneous 
or  missing  data  and  the  reasons  for  their 
exclusion. 

(iv)  The  SEA  shall  retain  all  the  data 
used  to  develop  its  report  for  a  period  of 
five  years  from  the  date  of  the  report  or 
until  any  pending  Federal  audit  has 
been  resolved. 

§  1 1 6a.  1 77  Allowable  costs  for  evaluation. 

(a)  Title  I  funds  may  be  used  for 
evaluation  activities  to — 
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(1)  Identify  specific  strengths  and 
weaknesses  of  a  project; 

(2)  Determine  the  results  of  a  project; 
and 

(3)  Disseminate  the  results  of  Title  I 
evaluations. 

(b)  In  addition  to  the  requirements 
concerning  the  supplementary  nature  of 
Title  I  funds  (§§  116a.130-116a.143)  and 
other  rules  governing  the  allowability  of 
Title  I  expenditures,  the  following  rules 
apply  to  the  use  of  Title  I  funds  to 
support  the  purchase,  administration, 
scoring,  and  analysis  of  evaluation 
instruments.  Except  for  cases  in  which 
data  meeting  these  needs  are  already 
available,  Title  I  funds  may  be  used — 

(1)  To  test  Title  I  participants  for 
evaluation  purposes; 

(2)  In  the  Comparison  Group  Model,  to 
test  an  appropriate  number  of 
educationally  disadvantaged  children 
who  are  at  the  same  grade  level(s)  as 
Title  I  participants,  but  who  are  not 
receiving  Title  I  services; 

(3)  In  the  Regression  Model,  to  test  an 
appropriate  number  of  children  in  Title  I 
eligible  schools  who  are  at  the  grade 
level(s)  served  by  Title  I; 

(4)  To  administer  a  nationally  normed 
test  to  all,  or  a  representative  sample  of, 
the  Title  I  participants  when  a  test 
without  national  norms  has  been  used 
for  evaluation  purposes.  This  will  permit 
the  LEA  or  SEA  to  convert  its  evaluation 
results  to  the  common  scale;  and 

(5)  To  test  an  appropriate  number  of 
children  no  longer  receiving  Title  I 
services  to  determine  whether 
achievement  gains  measured  over  nine 
or  twelve  months  are  sustained  over  a 
longer  period  of  time  (as  required  by 

§  116a.l75(b)). 

(c)  Title  I  funds  may  not  be  used  for — 

(1)  General  districtwide  or  statewide 
testing  programs; 

(2)  Establishing  local  or  State  norms; 
or 

(3)  Research  and  development 
activities,  such  as  the  development  and 
field  testing  of  new  instruments. 

(Sec.  124(g),  20  U.S.C.  2734(g);  Sec  183.  20 
U.S.C.  2833) 

§§  1 16a.178-116a.179  [Reserved] 
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